Ch. 2 WASHINGTON LAWS, 1990

NEW SECTION. Sec. 12. The following acts or parts of acts are each
repealed:

(1) Section 3, chapter 96, Laws of 1974 ex. sess., section 8, chapter
110, Laws of 1975 st ex. sess., section 11, chapter 14, Laws of 1977 ex.
sess., section 1, chapter 76, Laws of 1979 ex. sess., section 1, chapter §,
Laws of 1980, section 1, chapter 101, Laws of 1984, section 1, chapter 144,
Laws of 1985 and RCW 16.27A.010;

(2) Section 3, chapter 144, Laws of 1985, section 1, chapter 204, Laws
of 1988 and RCW 19.27A.030; and

(3) Section 4, chapter 144, Laws of 1985, section 2, chapter 204, Laws
of 1988 and RCW 19.27A.040.

NEW SECTION. Sec. 13. If any provision of this act or its application
to any person or circumstance is held invalid, the remainder of the act or
the application of the provision to other persons or circumstances is not
affected.

NEW SECTION. Sec. 14. Sections 1 through 4, 6, 7, 9, and 10 of this
act are necessary for the immediate preservation of the public peace, health,
or safety, or support of the state government and its existing public institu-
tions, and shall take effect March I, 1990. Sections 11 and 12 of this act
shall take effect January 1, 1991. Section 8 of this act shall take effect July
1, 1991.

Passed the House January 31, 1990.

Passed the Senate January 29, 1990.

Approved by the Governor February 5, 1990.

Filed in Office of Secretary of State February 5, 1990.

CHAPTER 3

[Second Substitute Senate Bill No. 6259}
COMMUNITY PROTECTION ACT

AN ACT Relating to criminal offenders; amending RCW 13.40.205, 10.77.163, 10.77-
165, 10.77.210, 71.05.325, 71.05.390, 71.05.420, 71.05.440, 71.05.670, 9.94A.155, 13.50.050,
9.95.140, 10.97.030, 10.97.050, 70.48.100, 43.43.765, 9.92.151, 9.94A.150, 70.48.210, 13.40-
.020, 13.40.160, 13.40.110, 13.40.210, 43.43.745, 7.68.060, 7.68.070, 7.68.080, 7.68.08S,
9.94A.390, 13.40.150, 9.94A.350, 9.94A.120, 9.94A.360, 9.95.009, 9A.44.050, 9A.44.083, 9A-
.44.076, and 9A.88.010; reenacting and amending RCW 9.94A.030, 9.94A.310, 9.94A.320,
9.94A.400, 18.130.040, 43.43.830, 43.43.832, 43.43.834, and 43.43.838; adding a new section
to chapter 4.24 RCW; adding new sections to chapter 9.94A RCW; adding a new section to
chapter 9.95 RCW; adding a new section to chapter 74.13 RCW, adding new sections to
chapter 9A.44 RCW; adding a new section to chapter 10.01 RCW; adding new sections to
chapter 10.77 RCW,; adding new sections to chapter 13.40 RCW; adding a new section to
chapter 43.43 RCW,; adding a new section to chapter 46.20 RCW; adding a new section to
chapter 70.48 RCW; adding new sections to chapter 71.05 RCW; adding a new section to
chapter 71.06 RCW:; adding new sections to chapter 72.09 RCW; adding a new chapter to Ti-
tle 18 RCW; adding a new chapter to Title 71 RCW; adding a new section to chapter 43.06
RCW; adding a new chapter to Title 43 RCW; adding a new section to chapter 26.44 RCW,
creating new sections; prescribing penalties; providing effective dates; and declaring an
emergency.
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Be it enacted by the Legislature of the State of Washington:

INDEX

Part Heading Sections
I Community Notification 101131
II Earned Early Release 201-203
II1 Juvenile Justice Act Amendments 301-305
v Registration of Sex Offenders 401-409
\ Crime Victims' Compensation 501-504
Vi Scxual Motivation in Criminal

Offenses 601-606
VII Criminal Sentencing 701-708
VIII Certification of Sex Offender

Treatment Providers 801-811
IX Enhanced Penalties 901-904
X Civil Commitment 1001-1013
X1 Background Checks 1101-1104
XII Community Action 1201-1210
XIII Treatment for Abusive Person

Removed From Home 1301
X1V Miscellaneous 1401-1406

PART I

COMMUNITY NOTIFICATION

NEW SECTION. Ser. 101. A new section is added to chapter 13.40
RCW to recad as follows:

(1)(a) Except as provided in subsection (2) of this section, at the earli-
est possible date, and in no event later than ten days before discharge, pa-
role, or any other authorized leave or release, or before transfer to a
community residential facility, the secretary shall send written notice of the
discharge, parole, authorized leave or release, or transfer of a juvenile found
to have committed a violent offense or a sex offense, to the tollowing:

(i) The chief of police of the city, if any, in which the juvenile will re-
side; and

(ii) The sheriff of the county in which the juvenile will reside.

(b) The same notice as required by (a) of this subsection shall be sent
to the following, if such notice has been requested in writing about a specific
juvenile:

(i) The victim of the offense for which the juvenile was found to have
committed or the victim's next of kin if the crime was a homicide;

(ii) Any witnesses who testified against the juvenile in any court pro-
ceedings involving the offense; and

(iit) Any person specified in writing by the prosecuting attorney.
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Information regarding victims, next of kin, or witnesses requesting the no-
tice, information regarding any other person specified in writing by the
prosecuting attorney to receive the notice, and the notice are confidential
and shall not be available to the juvenile. The notice to the chief of police or
the sheriff shall include the identity of the juvenile, the residence where the
juvenile will reside, the identity of the person, if any, responsible for super-
vising the juvenile, and the time period of any authorized leave,

(2)(a) If a juvenile found to have committed a violent offense or a sex
offense cscapes from a facility of the department, the secretary shall imme-
diately notify, by the most reasonable and expedient means available, the
chief of police of the city and the sheriff of the county in which the juvenile
resided immediately before the juvenile's arrest. If previously requested, the
sccretary shall also notify the witnesses and the victim of the offense which
the juvenile was found to have committed or the victim's next of kin if the
crime was a homicide. If the juvenile is recaptured, the secretary shall send
notice to the persons designated in this subsection as soon as possible but in
no cvent later than two working days after the department learns of such
recapture.

(b) The sccretary may authorize a leave, for a juvenile found to have
committed a violent or sex offense, which shall not exceed forty-cight hours
plus travel time, to meet an emergency situation such as a death or critical
illness of a member of the juvenile's family. The secretary may authorize a
leave, which shall not exceed the time medically nccessary, to obtain medi-
cal care not available in a juvenile facility maintained by the department.
Prior to the commencement of an emergency or medical leave, the secretary
shall give notice of the leave to the appropriate law enforcement agency in
the jurisdiction in which the juvenile will be during the leave period. The
notice shall include the identity of the juvenile, the time period of the leave,
the residence of the juvenile during the leave, and the identity of the person
responsible for supervising the juvenile during the leave. If previously re-
quested, the department shall also notify the witnesses and victim of the of-
fense which the juvenile was found to have committed or the victim's next
of kin if the offensc was a homicide.

In case of an emergency or medical leave the secretary may waive all
or any portion of the requirements for leaves pursuant to RCW 13.40.205
(2)(2), (3), (4), and (5).

(3) If the victim, the victim's next of kin, or any witness is under the
age of sixteen, the notice required by this section shall be sent to the parents
or legal guardian of the child.

(4) The secretary shall send the notices required by this chapter to the
last address provided to the department by the requesting party. The re-
questing party shall furnish the department with a current address.

(5) For purposes of this section the following terms have the following
mceanings:
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(a) "Violent offense® means a violent offense under RCW 9.94A.030;

(b) "Sex offense™ means a sex offense under RCW 9.94A.030;

(c) "Next of kin" means a person's spouse, parents, siblings, and
children.

NEW SECTION. Sec. 102. A new scction is added to chapter 13.40
RCW to rcad as follows:

In addition to any other information required to be released under this
chapter, the department is authorized, pursuant to scction 117 of this act, to
release relevant information that is necessary to protect the public concern-
ing juveniles adjudicated of sex offenses.

Sec. 103. Section 10, chapter 191, Laws of 1983 and RCW 13.40,205
are each amended to rcad as follows:

(1) A juvenile sentenced to a term of confinement to be served under
the supervision of the department shall not be released from the physical
custody of the department prior to the rclease date established under RCW
13.40.210 except as otherwise provided in this section.

(2) A juvenile serving a term of confinement under the supervision of
the department may be relcased on authorized leave from the physical cus-
tody of the department only if consistent with public safety and if:

(a) Sixty percent of the minimum term of confinement has been served;

and

(b) The purpose of the leave is to cnable the juvenile:

(i) To visit the juvenile's family for the purpose of strengthening or
preserving family relationships;

(ii) To make plans for parolc or releasec which require the juvenile's
personal appearance in the community and which will facilitate the juven-
ile's reintegration into the community; or

(iii) To make plans for a residential placement out of the juvenile's
home which requires the juvenile's personal appearance in the community.

(3) No authorized leave may cxceed seven consecutive days. The total
of all pre-minimum term authorized leaves granted to a juvenile prior to
final discharge from confinement shall not cxceed thirty days.

(4) Prior to authorizing a leave, the sccretary shall require a written
leave plan, which shall detail the purposc of the leave and how it is to be
achieved, the address at which the juvenile shall reside, the identity of the
person responsible for supervising the juvenile during the leave, and a state-
ment by such person acknowledging familiarity with the leave plan and
agrecing to supervise the juvenile and to notify the sccretary immediately if
the juvenile violates any terms or conditions of the leave. The leave plan
shall include such terms and conditions as the secretary deems appropriate
and shall be signed by the juvenile.

(5) Upon authorizing a lcave, the secretary shall issue to the juvenile
an authorized leave order which shall contain the name of the juvenile, the
fact that the juvenile is on leave from a designated facility, the time period
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of the leave, and the identity of an appropriate official of the department to
contact when necessary. The authorized leave order shall be carried by the
juvenile at all times while on leave.

(6) Prior to the commencement of any authorized leave, the secretary
shall give notice of the leave to the appropriate law cnforcement agency in
the jurisdiction in which the juvenile will reside during the leave period. The
notice shall include the identity of the juvenile, the time period of the lcave,
the residence of the juvenile during the leave, and the identity of the person
responsible for supervising the juvenile during the leave.

(7) The secretary may authorize a leave, which shall not exceed forty-
cight hours plus travel time, to meet an emergency situation such as a death
or critical illness of a member of the juvenile's family. The sccretary may
authorize a leave, which shall not exceed the period of time medically nec-
essary, to obtain medical care not available in a juvenile facility maintained
by the department. In cases of emergency or medical leave the secretary
may waive all or any portions of subsections (2)(a), (3), (4), (5), and (6) of
this section.

(8) If requested by the juvenile's victim or the victim's immediate
family ((prior-to-confinement)), the sccretary shall give notice of any leave
to the victim or the victim's immediate family.

(9) A juvenile who violates any condition of an authorized leave plan
may be taken into custody and rcturned to the department in the same
manner as an adult in identical circumstances.

(10) Notwithstanding the provisions of this section, a juvenile placed in
minimum sccurity status may participate in work, educational, community
service, or treatment programs in the community up to twelve hours a day if
approved by the secretary. Such a release shall not be deemed a lcave of
absence.

(11) Subscctions (6), (7), and (8) of this scction do not apply to ju-
veniles covered by section 101 of this 1990 act.

NEW SECTION. Sec. 104. A new section is added to chapter 10.77
RCW to read as follows:

(1)(a) At the earliest possible date, and in no cvent later than ten days
before conditional release, final discharge, authorized furlough pursuant to
RCW 10.77.163, or transfer to a less-restrictive facility than a state mental
hospital, the supcrintendent shall send written notice of the conditional re-
lease, final discharge, authorized furlough, or transfer of a person who has
been found not guilty of a sex or violent offense by reason of insanity and
who is now in the custody of the department pursuant to this chapter, to the
following:

(i) The chief of police of the city, if any, in which the person will re-
side; and

(ii) The sheriff of the county in which the person will reside.
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(b) The same notice as required by (a) of this subsection shall be sent
to the following, if such notice has been requested in writing about a specific
person committed under this chapter:

(i) The victim of the crime for which the person was committed or the
victim's next of kin if the crime was a homicide;

(ii) Any witnesses who testified against the person in any court pro-
ceedings; and

(iii) Any person specified in writing by the prosecuting attorney.
Information regarding victims, next of kin, or witnesses requesting the no-
tice, information regarding any other person specified in writing by the
prosccuting attorney to receive the notice, and the notice are confidential
and shall not be available to the person committed under this chapter.

(c) In addition to the notice requirements of (a) and (b) of this sub-
section, the superintendent shall comply with RCW 10.77.163.

(2) If a person who has been found not guilty of a sex or violent offense
by reason of insanity and who is committed under this chapter escapes, the
superintendent shall immediately notify, by the most reasonable and expe-
dient means available, the chief of police of the city and the sheriff of the
county in which the person resided immediately before the person's arrest.
If previously requested, the superintendent shall also notify the witnesses
and the victim, if any, of the crime for which the person was committed or
the victim's next of kin if the crime was a homicide. The superintendent
shall also notify appropriate persons pursuant to RCW 10.77.165. If the
person is recaptured, the sccretary shall send notice to the persons desig-
nated in this subscction as soon as possible but in no event later than two
working days aiter the department learns of such recapture.

(3) If the victim, the victim's next of kin, or any witness is under the
age of sixteen, the notice required by this section shall be sent to the parents
or legal guardian of the child.

(4) The department shall send the notices required by this chapter to
the last address provided to the department by the requesting party. The
requesting party shall furnish the department with a current address.

(5) For purposes of this scction the following terms have the following
meanings:

(a) "Violent offense” means a violent offense under RCW 9.94A.030;

(b) "Sex offense” means a sex offense under RCW 9.94A.030;

(c) "Next of kin" mcans a person's spouse, parents, siblings, and
children;

(d) "Authorized furlough” means a furlough granted after compliance
with RCW 10.77.163.

NEW SECTION. Sec. 105. A new scction is added to chapter 10.77
RCW to read as follows:

In addition to any other information required to be released under this
chapter, the department is authorized, pursuant to section 117 of this act, to
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release relevant information necessary to protect the public concerning a
person who was acquitted of a sex offensc as defined in RCW 9.94A.030
duc to insanity and was subsequently committed to the department pursuant
to this chapter.

Sec. 106. Section 2, chapter 122, Laws of 1983 as amended by section
9, chapter 420, Laws of 1989 and RCW 10.77.163 are each amended to
read as follows:

(1) Before a person committed under this chapter is permitted tempo-
rarily to leave a treatment facility for any period of time without constant
accompaniment by facility staff, the superintendent, professional person in
charge of a treatment facility, or his or her professional designee shall in
writing notify the prosccuting attorney of any county to which the person is
released and the prosccuting attorney of the county in which the criminal
charges against the committed person were dismissed, of the decision con-
ditionally to release the person. The notice shall be provided at least thirty
days before the anticipated release and shall describe the conditions under
which the release is to occur.

(2) In addition to the notice required by subsection (1) of this section,
the superintendent of each state institution designated for the custody, care,
and treatment of persons committed under this chapter shall notify appro-
priate law enforcement agencies through the state patrol communications
network of the furloughs of persons committed under RCW 10.77.090 or
10.77.110. Notification shall be made at least forty—cight hours before the
furlough, and shall include the name of the person, the place to which the
person has permission to go, and the dates and times during which the per-
son will be on furlough.

(3) Upon receiving notice that a person committed under this chapter
is being temporarily released under subsection (1) of this section, the prose-
cuting attorney may seek a temporary restraining order to prevent the re-
lease of the person on the grounds that the person is dangerous to sclf or
others.

(4) The notice provisions of this section are in addition to those pro-
vided in section 104 of this 1990 act.

Sec. 107. Section 3, chapter 122, Laws of 1983 as amended by section
10, chapter 420, Laws of 1989 and RCW 10.77.165 arc cach amended to
read as follows:

In the event of an escape by a person committed under this chapter
from a state institution or the disappearance of such a person on conditional
release, the superintendent shall notify as appropriate, local law enforce-
ment officers, other governmental agencies, the person's relatives, and any
other appropriate persons about information necessary for the public safety
or to assist in the apprehension of the person. The notice provisions of this
section are in addition to those provided in section 104 of this 1990 act.
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Sec. 108. Section 21, chapter 117, Laws of 1973 Ist ex. sess. as last
amended by section 12, chapter 420, Laws of 1989 and RCW 10.77.210 arc
each amended to read as follows:

Any person involuntarily detained, hospitalized, or committed pursuant
to the provisions of this chapter shall have the right to adequate care and
individualized treatment. The person who has custody of the patient or is in
charge of treatment shall keep records detailing all medical, expert, and
professional care and treatment received by a committed person, and shall
keep copies of all reports of periodic cxaminations of the patient that have
been filed with the secretary pursuant to this chapter. Except as provided in
sections 104 and 117 of this 1990 act regarding the release of information
concerning insane offenders who are acquitted of sex oflenses and subse-
quently committed pursuant to this chapter, all records and reports made
pursuant to this chapter, shall be made available only upon request, to the
committed person, to his or her attorney, to his or her personal physician, to
the prosecuting attorney, to the court, to the protection and advocacy agen-
cy, or other expert or professional persons who, upon proper showing, de-
monstrates a need for access to such records. All records and reports made
pursuant to this chapter shall also be made available, upon request, to the
department of corrections or the indeterminate sentence review board if the
person was on parole or probation at the time of detention, hospitalization,
or commitment or the person is subsequently convicted for the crime for
which he or she was detained, hospitalized, or committed pursuant to this
chapter.

NEW SECTION. Sec. 109. A new section is added to chapter 71.05
RCW to read as follows:

(1)(a) Except as provided in subsection (2) of this section, at the earli-
est possible date, and in no cvent later than ten days before conditional re-
lease, final discharge, authorized leave under RCW 71.05.325(2), or
transfer to a less-restrictive facility than a state mental hospital, the super-
intendent shall send written notice of conditional release, final discharge,
authorized leave, or transfer of a person committed under RCW
71.05.280(3) or 71.05.320(2)(c) following dismissal of a sex or violent of-
fense pursuant to RCW 10.77.090(3) to the following:

(i) The chief of police of the city, if any, in which the person will re-
side; and

(ii) The sheriff of the county in which the person will reside.

(b) The same notice as required by (a) of this subsection shall be sent
to the following, if such notice has been requested in writing about a specific
person committed under RCW 71.05.280(3) or 71.05.320(2)(c) following
dismissal of a sex or violent offense pursuant to RCW 10.77.090(3):

(i) The victim of the sex or violent crime that was dismissed pursuant
to RCW 10.77.090(3) preceding commitment under RCW 71.05.280(3) or
71.05.320(2)(c) or the victim's next of kin if the crime was a homicide;
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(i1) Any witnesses who testified against the person in any court pro-
ceedings; and

(iii) Any person specified in writing by the prosecuting attorney.
Information regarding victims, next of kin, or witnesses requesting the no-
tice, information regarding any other person specified in writing by the
prosecuting attorney to receive the notice, and the notice are confidential
and shall not be available to the person committed under this chapter.

(2) If a person committed under RCW 71.05.280(3) or
71.05.320(2)(c) following dismissal of a sex or violent offense pursuant to
RCW 10.77.090(3) escapes, the superintendent shall immediately notify, by
the most reasonable and expedient means available, the chicf of police of
the city and the sheriff of the county in which the person resided immedi-
ately before the person's arrest. If previously requested, the superintendent
shall also notify the witnesses and the victim of the sex or violent crime that
was dismissed pursuant to RCW 10.77.090(3) preceding commitment under
RCW 71.05.280(3) or 71.05.320(2) or the victim's next of kin if the crime
was a homicide. In addition, the secrctary shall also notify appropriate par-
ties pursuant to RCW 71.05.410. If the person is recaptured, the superin-
tendent shall send notice to the persons designated in this subsecction as soon
as possible but in no event later than two working days after the department
learns of such recapture.

(3) If the victim, the victim's next of kin, or any witness is under the
age of sixteen, the notice required by this section shall be sent to the parent
or legal guardian of the child.

(4) The superintendent shall send the notices required by this chapter
to the last address provided to the department by the requesting party. The
requesting party shall furnish the department with a current address.

(5) For purposes of this section the following terms have the following
meanings:

(a) "Violent offerise” means a violent offense under RCW 9.94A.030;

(b) "Sex offense” means a sex offense under RCW 9.94A.030;

{c) "Next of kin" means a person's spouse, parents, siblings, and
children.

NEW SECTION. Sec. 110. A new section is added to chapter 71.05
RCW to read as follows:

In addition to any other information required to be released under this
chapter, the department is authorized, pursuant to section 117 of this act, to
release relevant information that is necessary to protect the public, con-
cerning a specific person committed under RCW 71.05.280(3) or
71.05.320(2)(c) following dismissal of a sex offense as defined in RCW
9.94A.030.

Sec. 111. Section 2, chapter 67, Laws of 1986 as amended by section 1,
chapter 401, Laws of 1989 and RCW 71.05.325 are each amended to read
as follows:

(20]



WASHINGTON LAWS, 1990 Ch. 3

(1) Before a person committed under grounds set forth in RCW
71.05.280(3) is rcleased from invoiuntary trcatment because a new petition
for involuntary treatment has ot been filed under RCW 71.05.320(2), the
superintendent, professional person, or designated mental health profession-
al responsible for the decision whether to file a new petition shall in writing
notify the prosccuting attorncy of the county in which the criminal charges
against the committed person were dismissed, of the decision not to file a
new petition for involuntary treatment. Notice shall be provided at lcast
thirty days before the period of commitment expires.

(2) (a) Before a person committed under grounds set forth in RCW
71.05.280(3) is permitted temporarily to leave a treatment facility pursuant
to RCW 71.05.270 for any period of time without constant accompaniment
by facility staff, the superintendent, professional person in charge of a
treatment facility, or his or her professional designee shall in writing notify
the prosccuting attorney of any county to which the person is to be released
and the prosccuting attorney of the county in which the criminal charges
against the committed person were dismissed, of the decision conditionally
to release the person. The notice shall be provided at least thirty days before
the anticipated releasc and shall describe the conditions under which the
releasce is to occur.

(b) The provisions of RCW 71.05.330(2) apply to proposed temporary
rcleascs, and cither or both prosccuting attorneys receiving notice under this
subsection may petition the court under RCW 71.05.330(2).

(3) Nothing in this scction shall be construcd to authorize detention of
a person unless a valid order of commitment is in cffect.

(4) The notice provisions of this section arc in addition to those pro-
vided in section 109 of this 1990 act.

Secc. 112. Scction 44, chapter 142, Laws of 1973 Ist ex. scss. as last
amended by scction 8, chapter 67, Laws of 1986 and RCW 71.05.390 arc
cach amended to read as follows:

The fact of admission and all information and records compiled, ob-
tained, or maintained in the course of providing services to cither voluntary
or involuntary recipicnts of scrvices at public or private agencics shall be
confidential.

Information and records may be disclosed only:

(1) In communications between qualified professional persons to mecet
the requircments of this chapter, in the provision of services or appropriate
referrals, or in the course of guardianship proccedings. The consent of the
paticnt, or his guardian, must be obtained before information or records
may be disclosed by a professional person employed by a facility to a pro-
fessional person, not employed by the facility, who does not have the medi-
cal responsibility for the patient's care or who is not a designated county
mental health professional or who is not involved in providing services under
the community mental health services act, chapter 71.24 RCW.
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(2) When the communications regard the special needs of a paticnt
and the necessary circumstances giving rise to such nceds and the disclosure
is made by a facility providing outpatient services to the operator of a care
facility in which the patient resides.

(3) When the person recciving services, or his guardian, designates
persons to whom information or records may be relcased, or if the person is
a minor, when his parents make such designation.

(4) To the extent necessary for a recipient to make a claim, or for a
claim to be made on behalf of a recipient for aid, insurance, or medical as-
sistance to which he may be entitled.

(5) For program cvaluation and/or rescarch: PROVIDED, That the
sccretary of social and health services adopts rules for the conduct of such
cvaluation and/or research. Such rules shall include, but need not be limit-
ed to, the requirement that all evaluators and rescarchers must sign an oath
of confidentiality substantially as follows:

"As a condition of conducting cvaluation or rescarch concerning per-
sons who have received services from (fill in the facility, agency, or person)
I et , agree not to divulge, publish, or otherwise make
known to unauthorized persons or the public any information obtained in
the course of such evaluation or rescarch regarding persons who have re-
ccived services such that the person who received such services is
identifiable.

I recognize that unauthorized release of confidential information may
subject me to civil liability under the provisions of statc law.

L "

(6) To the courts as necessary to the administration of this chapter.
(7) To law enforcement officers, public health officers, or personnel of
the department of corrections or the indeterminate sentence review board

((of-prison—terms—and-—parotes)) for persons who are the subject of the re-

cords and who are committed to the custody of the department of correc-
tions or indeterminate sentence review board ((of-prison-terms-and-parotes))
which information or records are nccessary to carry out the responsibilities
of their office((- PROWMDED;Fhat)). Except for disscmination of informa-
tion released pursuant to sections 109 and 117 of this 1990 act, regarding
persons committed under this chapter under RCW 71.05.280(3) and
71.05.320(2)(c) after dismissal of a sex offense as defined in RCW 9.94A-
.030, the extent of information that may be relcased is limited as follows:

(a) Only the fact, place, and date of involuntary admission, the fact
and date of discharge, and the last known address shall be disclosed upon
request; and
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(b) The law enforcement and public health officers or personnel of the
department of corrections or indeterminate sentence review board ((of-prise
omrterms—and-parotes)) shall be obligated to keep such information confi-
dential in accordance with this chapter; and

(c) Additional information shall be disclosed only after giving notice to
said person and his counsel and upon a showing of clear, cogent and con-
vincing cvidence that such information is nccessary and that appropriate
safeguards for strict confidentiality are and will be maintained: PROVID-
ED HOWEVER, That in the event the said person has escaped from cus-
tody, said notice prior to disclosure is not nccessary and that the facility
from which the person escaped shall include an evaluation as to whether the
person is of danger to persons or property and has a propensity toward
violence.

(8) To the attorney of the detained person.

(9) To the prosccuting attorney as necessary to carry out the responsi-
bilities of the office under RCW 71.05.330(2) and 71.05.340(1)(b) and 71-
.05.335. The prosccutor shall be provided access to records regarding the
committed person's treatment and prognosis, medication, behavior prob-
lems, and other records relevant to the issue of whether treatment less re-
strictive than inpatient treatment is in the best interest of the committed
person or others. Information shall be disclosed only after giving notice to
the committed person and the person's counsel.

(10) To appropriate law cenforcement agencics and to a person, when
the identity of the person is known to the public or private agency, whose
health and safety has been threatened, or who is known to have been re-
peatedly harassed, by the patient. The person may designate a representa-
tive to reccive the disclosure. The disclosure shall be made by the
professional person in charge of the public or private agency or his or her
designee and shall include the dates of admission, discharge, authorized or
unauthorized absence from the agency's facility, and only such other infor-
mation that is pertinent to the threat or harassment. The decision to disclose
or not shall not result in civil liability for the agency or its employces so
long as the decision was reached in good faith and without gross negligence.

(11) To the persons designated in section 109 of this 1990 act for the
purposcs described in that section.

(12) Civil liability and immunity for the relcase of information about a
particular person who is committed to the department under RCW
71.05.280(3) and 71.05.320(2)(c) after dismissal of a sex offensc as defined
in RCW 9.94A.030, is governed by section 117 of this 1990 act.

The fact of admission, as well as all records, files, evidence, findings, or
orders made, prepared, collected, or maintained pursuant to this chapter
shall not be admissible as evidence in any legal proceceding outside this
chapter without the written consent of the person who was the subject of the
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proceeding except in a subscquent criminal prosccution of a person com-
mitted pursuant to RCW 71.05.280(3) or 71.05.320(2)(c) on charges that
were dismissed pursuant to chapter 10.77 RCW due to incompetency to
stand trial or in a civil commitment proceeding pursuant to sections 1001
through 1012 of this 1990 act. The records and files maintained in any
court proceeding pursuant to this chapter shall be confidential and available
subsequent to such proceedings only to the person who was the subject of
the proceeding or his attorney. In addition, the court may order the subse-
quent release or use of such records or files only upon good cause shown if
the court finds that appropriate safeguards for strict confidentiality arc and
will be maintained.

Scc. 113. Section 47, chapter 142, Laws of 1973 1st ex. sess. and RCW
71.05.420 are each amended to read as follows:

Except as provided in section 109 of this 1990 act, when any disclosure
of information or records is made as authorized by RCW 71.05.390 through
71.05.410, the physician in charge of the paticnt or the professional person
in charge of the facility shall promptly cause to be entered into the patient's
medical record the date and circumstances under which said disclosure was
made, the names and relationships to the patient, if any, of the persons or
agencics to whom such disclosure was made, and the information disclosed.

Sec. 114, Scction 49, chapter 142, Laws of 1973 Ist ex. scss. as
amended by section 28, chapter 145, Laws of 1974 ex. sess. and RCW 71-
.05.440 arc cach amended to read as follows:

Except as provided in section 117 of this 1990 act, any person may
bring an action against an individual who has willfully relcased confidential
information or records concerning him or _her in violation of the provisions
of this chapter, for the greater of the following amounts:

(1) One thousand dollars; or

(2) Three times the amount of actual damages sustained, if any. It
shall not be a prerequisite to recovery under this scction that the plaintiff
shall have suffered or be threatened with special, as contrasted with general,
damages.

Any person may bring an action to cnjoin the release of confidential
information or records concerning him or her or his or her ward, in violation
of the provisions of this chapter, and may in the same action seck damages
as provided in this section.

The court may award to the plaintifl, should he or_she prevail in an
action authorized by this scction, reasonable attorney fees in addition to
those otherwise provided by law.

Sec. 115. Section 17, chapter 205, Laws of 1989 and RCW 71.05.670
are cach amended to read as follows:
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Except as provided in section 117 of this 1990 act, any person, includ-
ing the state or any political subdivision of the state, violating RCW 71.05-
.610 through 71.05.690 shall be subject to the provisions of RCW
71.05.440.

NEW SECTION. Scc. 116. The legislature finds that sex offenders
posc a high risk of engaging in sex offenses even after being relcased from
incarceration or commitment and that protection of the public from sex of-
fenders is a paramount governmental interest. The legislature further finds
that the penal and mental health components of our justice system are
largely hidden from public view and that lack of information from cither
may result in failure of both systems to meet this paramount concern of
public safety. Overly restrictive confidentiality and liability laws governing
the release of information about sexual predators have reduced willingness
to release information that could be appropriately released under the public
disclosurc laws, and have increased risks to public safety. Persons found to
have committed a sex offense have a reduced expectation of privacy because
of the public's interest in public safety and in the effective operation of
government. Release of information about sexual predators to public agen-
cics and under limited circumstances, the general public, will further the
governmental interests of public safety and public scrutiny of the criminal
and mental health systems so long as the information released is rationally
related to the furtherance of those goals.

Therefore, this state's policy as expressed in section 117 of this act is to
require the exchange of relevant information about sexual predators among
public agencies and officials and to authorize the release of necessary and
relevant information about sexual predators to members of the gencral
public.

NEW SECTION. Scc. 117. A new scction is added to chapter 4.24
RCW to read as follows:

(1) Public agencies are authorized to release relevant and necessary
information regarding sex offenders to the public when the release of the
information is nccessary for public protection.

(2) An clected public official, public employee, or public agency as de-
fined in RCW 4.24.470 is immune from civil liability for damages for any
discretionary decision to release relevant and necessary information, unless
it is shown that the official, employee, or agency acted with gross negligence
or in bad faith. The authorization and immunity in this section applics to
information regarding: (a) A person convicted of, or juvenile found to have
committed, a sex offense as defined by RCW 9.94A.030; (b) a person found
not guilty of a sex offense by reason of insanity under chapter 10.77 RCW;
(c) a person found incompetent to stand trial for a sex offense and subse-
quently committed under chapter 71.05 or 71.34 RCW; (d) a person com-
mitted as a sexual psychopath under chapter 71.06 RCW; or (e¢) a person
committed as a sexually violent predator under sections 1001 through 1012
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of this act. The immunity provided under this section applies to the release
of relevant information to other employees or officials or to the general
public.

(3) Except as otherwise provided by statute, nothing in this section
shall impose any liability upon a public official, public employee, or public
agency for failing to release information as provided in subsection (2) of
this section,

(4) Nothing in this section implies that information rcgarding persons
designated in subscction (2) of this section is confidential cxcept as other-
wise provided by statute.

NEW SECTION. Scc. 118. An offender's pending appceal, petition for
personal restraint, or writ of habeas corpus shall not restrict the agency's,
official's, or employee's authority to releasc relevant information concerning
an offender's prior criminal history. However, the agency must release the
latest dispositions of the charges as provided in chapter 10.97 RCW, the
Washington state criminal records privacy act.

NEW SECTION. Sec. 119. The governor shall cause a study of fed-
cral and state statutes and regulations governing the confidentiality and
disclosure of information about dangerous offenders in the criminal justice,
juvenile justice, and mental health systems. The governor shall report to the
legislature no later than November 1, 1990 with recommendations for a
comprehensive policy approach to confidentiality and dissemination of in-
formation about offenders who posc a danger to the public and recommen-
dations regarding the immunity and liability of public agencics, officials,
and employees when releasing or failing to release that information.

NEW SECTION. Scc. 120. A new scction is added to chapter 71.06
RCW to read as follows:

In addition to any other information required to be released under this
chapter, the department is authorized, pursuant to section 117 of this act, to
release relevant information that is nccessary to protect the public, con-
cerning a specific sexual psychopath committed under this chapter.

Sec. 121, Scction 1, chapter 346, Laws of 1985 as amended by section
1, chapter 30, Laws of 1989 and RCW 9.94A.155 are cach amended to
read as follows:

(1) At the carlicst possible date, and in no event later than ten days
before release except in the event of escape or emergency furloughs as de-
fined in RCW 72.66.010, thc department of corrections shall send written
notice of parole, community placement, work rclease placement, furlough,
or escape((;if-suchrnoticctas—beenrequested-in—writing)) about a specific
inmate convicted of a violent offense or a sex offense as defined by RCW
9.94A.030, to all of the following:
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(a) The chief of police of the city, if any, in which the inmate will re-
side((if~knmown;)) or in which placement will be made in a work rclease
program; and

(b) The sheriff of the county in which the inmate will reside((;f
knmowm;)) or in which placement will be made in a work release
program((;)).

((€))) (2) The same notice as required by subsection (1) of this sec-
tion shall be sent to the following if such notice has been requested in writ-
ing about a specific inmate convicted of a violent offense or a sex offense as
defined by RCW 9.94A.030:

(a) The victim((;i-any;)) of the crime for which the inmate was con-
victed or the victim's next of kin if the crime was a homicide;

((€d))) (b) Any witnesses who testified against the inmate in any court
procecdings involving the violent offense; and

((£<))) (c) Any person specified in writing by the prosccuting attorney.
Information regarding victims, next of kin, or witnesses requesting the no-
tice, information regarding any other person specified in writing by the
prosccuting attorney to receive the notice, and the notice are confidential
and shall not be available to the inmate.

((€2))) (3) If an inmate convicted of a violent offense or a sex offense
as defined by RCW 9.94A.030 escapes from a correctional facility, the de-
partment of corrections shall immediately notify, by the most reasonable
and expedient means available, the chief of police of the city and the sheriff
of the county in which the inmate resided immediately before the inmate's
arrest and conviction. If previously requested, the department shall also no-
tify the witnesses and the victim((if-any;)) of the crime for which the in-
mate was convicted or the victim's next of kin if the crime was a homicide.
If the inmate is recaptured, the department shall send notice to the persons
designated in this subsection as soon as possible but in no event later than
two working days after the department learns of such recapture.

((69)) (4) If the victim, the victim's next of kin, or any witness is un-
der the age of sixteen, the notice required by this section shall be sent to the
parents or legal guardian of the child.

(5) The department of corrections shall send the notices required by
this chapter to the last address provided to the department by the requesting
party. The requesting party shall furnish the department with a current
address.

((t9))) (6) For purposes of this section the following terms have the
following meanings:

(a) "Violent offense” nicans a violent offense under RCW 9.94A.030;

(b) "Next of kin" means a person's spouse, parents, siblings and
children,
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((€5))) (7) Nothing in this section shall impose any liability upon a
chief of police of a city or sheriff of a county for failing to request in writing
a notice as provided in subsection (1) of this section.

NEW SECTION. Sec. 122. A new scction is added to chapter 9.94A
RCW to read as follows:

Three months before the anticipated release from total confinement of
a person convicted of a sex offense as defined in RCW 9.94A.030 that was
committed between June 30, 1984, and July 1, 1988, the department shall
notify in writing the prosccuting attorney of the county where the person
was convicted. The department shall inform the prosecutor of the following:

(1) The person's name, identifying factors, anticipated future resi-
dence, and offense history;

(2) A brief narrative describing the person's conduct during confine-
ment and any treatment received; and

(3) Whether the department recommends that a civil commitment pe-
tition be filed under section 1003 of this act.

The department, its employecs, and officials shall be immune from lia-
bility for any good--faith conduct under this section.

NEW SECTION. Sec. 123. A new section is added to chapter 9.94A
RCW to read as follows:

The department, its employees, and officials, shall be immune from li-
ability for release of information regarding sex offenders that complies with
section 117 of this act.

NEW SECTION. Scc. 124. A new scction is added to chapter 9.94A
RCW to read as follows:

In addition to any other information required to be released under
other provisions of this chapter, the department may, pursuant to scction
117 of this act, release information concerning convicted sex offenders con-
fined to the department of corrections.

Sec. 125, Scction 9, chapter 155, Laws of 1979 as last amended by
section 8, chapter 450, Laws of 1987 and RCW 13.50.050 are each amend-
ed to read as follows:

(1) This scction governs records relating to the commission of juvenile
offenses, including records relating to diversions.

(2) The official juvenile court file of any alleged or proven juvenile of-
fender shall be open to public inspection, unless scaled pursuant to subscc-
tion (11) of this section.

(3) All records other than the official juvenile court file are confidential
and may be released only as provided in this section ((and)), RCW 13.50-
.010, and sections 101 and 117 of this 1990 act.

(4) Except as otherwise provided in this section and RCW 13.50.010,
records retained or produced by any juvenile justice or care agency may be
released to other participants in the juvenile justice or care system only

(28]



WASHINGTON LAWS, 1990 Ch. 3

when an investigation or case involving the juvenile in question is being
pursued by the other participant or when that other participant is assigned
the responsibility for supervising the juvenile.

(5) Except as provided in section 117 of this 1990 act, information not
in an official juvenile court file concerning a juvenile or a juvenile's family
may be released to the public only when that information could not rcason-
ably be expected to identify the juvenile or the juvenile's family.

(6) Notwithstanding any other provision of this chapter, the release, to
the juvenile or his or her attorney, of law enforcement and prosccuting at-
torneys' records pertaining to investigation, diversion, and prosecution of
juvenile offenses shall be governed by the rules of discovery and other rules
of law applicable in adult criminal investigations and prosecutions.

(7) The juvenile court and the prosecutor may set up and maintain a
central record-keeping system which may receive information on all alleged
juvenile offenders against whom a complaint has been filed pursuant to
RCW 13.40.070 whether or not their cases are currently pending before the
court. The central record-keeping system may be computerized. If a com-
plaint has been referred to a diversion unit, the diversion unit shall promptly
report to the juvenile court or the prosecuting attorney when the juvenile
has agreed to diversion. An offense shall not be reported as criminal history
in any central record—keeping system without notification by the diversion
unit of the date on which the offender agreed to diversion.

(8) Upon request of the victim of a crime or the victim's immediate
family, the identity of an alleged or proven juvenile offender alleged or
found to have committed a crime against the victim and the identity of the
alleged or proven juvenile offender's parent, guardian, or custodian and the
circumstance of the alleged or proven crime shall be released to the victim
of the crime or the victim's immediate family,

(9) Subject to the rules of discovery applicable in adult criminal pros-
ccutions, the juvenile offense records of an adult criminal defendant or wit-
ness in an adult criminal procceding shall be released upon request to
prosccution and defense counsel after a charge has actually been filed. The
juvenile offense records of any adult convicted of a crime and placed under
the supervision of the adult corrections system shall be released upon re-
quest to the adult corrections system.

(10) In any casc in which an information has been filed pursuant to
RCW 13.40.100 or a complaint has been filed with the prosecutor and re-
ferred for diversion pursuant to RCW 13.40.070, the person the subject of
the information or complaint may file a motion with the court to have the
court vacate its order and findings, if any, and, subject to subsection (24) of
this section, order the sealing of the official juvenile court file, the social file,
and records of the court and of any other agency in the case.

(11) The court shall grant the motion to seal records made pursuant to
subsection (10) of this section if it finds that:
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(a) Two years have clapsed from the later of: (i) Final discharge of the
person from the supervision of any agency charged with supervising juvenile
offenders; or (ii) from the entry of a court order relating to the commission
of a juvenile offense or a criminal offensc;

(b) No proceeding is pending against the moving party sceking the
conviction of a juvenile offense or a criminal offense; and

(c) No proceeding is pending sceking the formation of a diversion
agreement with that person.

(12) The person making a motion pursuant to subscction (10) of this
section shall give rcasonable notice of the motion to the prosecution and to
any person or agency whose files arc sought to be scaled.

(13) If the court grants the motion to seal made pursuant to subsection
(10) of this section, it shall, subject to subsection (24) of this section, order
scaled the official juvenile court file, the social file, and other records relat-
ing 1o the case as are named in the order. Thereafter, the proceedings in the
case shall be treated as if they never occurred, and the subject of the re-
cords may reply accordingly to any inquiry about the events, records of
which arc scaled. Any agency shall reply to any inquiry concerning confi-
dential or scaled records that records arc confidential, and no information
can be given about the existence or nonexistence of records concerning an
individual.

(14) Inspection of the files and records included in the order to scal
may thercafter be permitted only by order of the court upon motion made
by the person who is the subject of the information or complaint, except as
otherwise provided in RCW 13.50.010(8) and subscction (24) of this
scction.

(15) Any adjudication of a juvenile offense or a crime subsequent to
scaling has the cffect of nullifying the sealing order. Any conviction for any
adult felony subsequent to the sealing has the effect of nullifying the sealing
order for the purposes of chapter 9.94A RCW for any juvenile adjudication
of guilt for a class A offense or a sex offense as defined in RCW 9.94A.030.

(16) In any case in which an information has been filed pursuant to
RCW 13.40.100 or a complaint has been filed with the prosccutor and re-
ferred for diversion pursuant to RCW 13.40.070, the person who is the
subject of the information or complaint may file a motion with the court to
have the court vacate its order and findings, if any, and, subject to subsec-
tion (24) of this section, order the destruction of the official juvenile court
file, the social file, and records of the court and of any other agency in the
case.

(17) The court may grant the motion to destroy records made pursuant
to subsection (16) of this section if it finds:

(a) The person making the motion is at least twenty—three years of
age; '

(b) The person has not subsequently been onvicted of a felony;
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(c) No proceeding is pending against that person sceking the conviction
of a criminal offense; and

(d) The person has never been found guilty of a serious offense.

(18) A person cighteen ycars of age or older whose criminal history
consists of only onc referral for diversion may request that the court order
the records in that casc destroyed. The request shall be granted, subject to
subscction (24) of this section, if the court finds that two years have clapsed
since completion of the diversion agrecment.

(19) If the court grants the motion to destroy records made pursuant
to subscction (16) or (18) of this scction, it shall, subject to subsection (24)
of this scction, order the official juvenile court file, the social file, and any
other records named in the order to be destroyed.

(20) The person making the motion pursuant to subscction (16) or (18)
of this scction shall give rcasonable notice of the motion to the prosccuting
attorney and to any agency whosc records are sought to be destroyed,

(21) Any juvenile to whom the provisions of this section may apply
shall be given written notice of his or her rights under this section at the
time of his or her disposition hearing or during the diversion process.

(22) Nothing in this section may bc construed to prevent a crime vic-
tim or a member of the victim's family from divulging the identity of the
alleged or proven juvenile offender or his or her family when necessary in a
civil proceeding.

(23) Any juvenile justice or carc agency may, subject to the limitations
in subscction (24) of this section and subparagraphs (a) and (b) of this
subsection, develop procedures for the routine destruction of records relat-
ing to juvenile ofTenses and diversions,

(a) Records may be routinely destroyed only when the person the sub-
ject of the information or complaint has attained twenty-three years of age
or older, or is cighteen years of age or older and his or her criminal history
consists cntircly of onc diversion agreement and two years have passed since
completion of the agreement,

(b) The court may not routincly destroy the official juvenile court file
or recordings or transcripts of any proccedings.

(24) No identifying information held by the Washington state patrol in
accordance with chapter 43.43 RCW s subject to destruction or scaling
under this scction. For the purposcs of this subscction, identifying informa-
tion includes photographs, fingerprints, palmprints, soleprints, toeprints and
any other data that identifics a person by physical characteristics, name,
birthdate or address, but does not include information regarding criminal
activity, arrcst, charging, diversion, conviction or other information about a
person's treatment by the criminal justice system or about the person's
behavior.

Scc. 126. Scction 15, chapter 133, Laws of 1955 and RCW 9.95.140
arc cach amended to read as follows:
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The board of prison terms and paroles shall cause a complete record to
be kept of every prisoner released on parole. Such records shall be organized
in accordance with the most modern methods of filing and indexing so that
there will be always immediately available complete information about cach
such prisoner. The board may make rules as to the privacy of such records
and their use by others than the board and its staff. In determining the rules
regarding dissemination of information regarding convicted sex offenders
under the board's jurisdiction, the board shall consider the provisions of
sections 116 and 117 of this 1990 act and shall be immune from liability for
the release of information concerning sex offenders as provided in section
117 of this 1990 act.

The superintendent of the penitentiary and the reformatory and all of-
ficers and employees thereof and all other public officials shall at all times
cooperate with the board and furnish to the board, its officers, and employ-
ees such information as may be necessary to enable it to perform its func-
tions, and such superintendents and other employces shall at all times give
the members of the board, its officers, and employees free access to all pris-
oners confined in the penal institutions of the state.

NEW SECTION. Scc. 127. A new section is added to chapter 9.95
RCW to read as follows:

In addition to any other information required to be released under this
chapter, the indeterminate sentence review board may, pursuant to section
117 of this act, release information concerning inmates under the jurisdic-
tion of the indeterminate sentence review board who are convicted of scx
offenses as defined in RCW 9.94A.030.

Scc. 128. Scction 3, chapter 314, Laws of 1977 ex. sess. as last
amended by section 1, chapter 36, Laws of 1979 ex. sess. and RCW 10.97-
.030 are cach amended to read as follows:

For purposes of this chapter, the definitions of terms in this section
shall apply.

(1) "Criminal history record information” means information con-
tained in records collected by criminal justice agencics, other than courts,
on individuals, ((other—thamjuveniles;)) consisting of identifiable descrip-
tions and notations of arrests, detentions, indictments, informations, or other
formal criminal charges, and any disposition arising therefrom, including
sentences, correctional supervision, and release. The term includes informa-
tion contained in records maintained by or obtained from criminal justice
agencies, other than courts, which records provide individual identification
of a person together with any portion of the individual's record of involve-
ment in the criminal justice system as an alleged or convicted offender,
except:

(a) Posters, announcements, or lists for identifying or apprchending
fugitives or wanted persons;
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(b) Original records of entry maintained by criminal justice agencies to
the extent that such records are compiled and maintained chronologically
and are accessible only on a chronological basis;

(c) Court indices and records of public judicial proceedings, court de-
cisions, and opinions, and information disclosed during public judicial
proceedings;

(d) Records of traftic violations which are not punishable by a maxi-
mum term of imprisonment of more than ninety days;

(c) Records of any traffic offenses as maintained by the department of
licensing for the purpose of regulating the issuance, suspension, revocation,
or renewal of drivers' or other opcrators' licenses and pursuant to RCW
46.52.130 as now cxisting or hereafter amended;

(N Records of any aviation violations or offenses as maintained by the
department of transportation for the purposc of regulating pilots or other
aviation operators, and pursuant to RCW 47.68.330 as now existing or
hercafter amended;

(g) Announcements of executive clemency.

(2) "Nonconviction data” consists of all criminal history record infor-
mation relating to an incident which has not led to a conviction or other
disposition adverse to the subject, and for which proceedings are no longer
actively pending. There shall be a rebuttable presumption that proceedings
are no longer actively pending if more than one year has clapsed since ar-
rest, citation, or service of warrant and no disposition has been entered.

(3) "Conviction record” means criminal history record information re-
lating to an incident which has led to a conviction or other disposition ad-
verse to the subject.

(4) "Conviction or other disposition adverse to the subject” means any
disposition of charges, except a decision not to prosecute, a dismissal, or
acquittal except when the acquittal is due to a finding of not guilty by rea-
son_of insanity pursuant to chapter 10.77 RCW and the person was com-
mitted pursuant to chapter 10.77 RCW: PROVIDED, HOWEVER, That a
dismissal entered after a period of probation, suspension, or deferral of sen-
tence shall be considered a disposition adverse to the subject.

(5) "Criminal justice agency” means: (a) A court; or (b) a government
agency which performs the administration of criminal justice pursuant to a
statute or exccutive order and which allocates a substantial part of its an-
nual budget to the administration of criminal justice.

(6) "The administration of criminal justice” means performance of any
of the following activities: Detection, apprehension, detention, pretrial re-
lease, post-trial release, prosccution, adjudication, correctional supervision,
or rchabilitation of accused persons or criminal offenders. The term also in-
cludes criminal identification activities and the collection, storage, dissemi-
nation of criminal history record information, and the compensation of
victims of crime.
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(7) "Disposition” means the formal conclusion of a criminal procecding
at whatever stage it occurs in the criminal justice system,

(8) "Dissemination” means disclosing criminal history record informa-
tion or disclosing the absence of criminal history record information to any
person or agency outside the agency possessing the information, subject to
the following exceptions:

(a) When criminal justice agencies jointly participate in the mainte-
nance of a single record keeping department as an alternative to maintain-
ing separate records, the furnishing of information by that department to
personnel of any participating agency is not a disscmination;

(b) The furnishing of information by any criminal justice agency to
another for the purpose of processing a matter through the criminal justice
system, such as a police department providing information to a prosecutor
for usc in preparing a charge, is not a dissemination;

(c) The reporting of an cvent to a record keeping agency for the pur-
pose of maintaining the record is not a dissemination.

Scc. 129, Section 5, chapter 314, Laws of 1977 ex. sess. and RCW 10-
.97.050 are cach amended to read as follows:

(1) Conviction records may be disseminated without restriction.

(2) Any criminal history record information which pertains to an inci-
dent for which a person is currently being processed by the criminal justice
system, including the entire period of correctional supervision extending
through final discharge from parole, when applicable, may be disseminated
without restriction,

(3) Criminal history record information which includes nonconviction
data may be disseminate. uy a criminal justice agency to another criminal
justice agency for any purpose associated with the administ=~tion of crimi-
nal justice, or in connection with the employment of tne subject of the
record by a criminal justice or juvenile justice agency. A criminal justice
agency may respond to any inquiry from another criminal justice agency
without any obligation to ascertain the purpose for which the information is
to be used by the agency making the inquiry.

(4) Criminal history record information which includes nonconviction
data may be disseminated by a criminal justice agency to implement a stat-
ute, ordinance, executive order, or a court rule, decision, or order which ex-
pressly refers to records of arrest, charges, or allegations of criminal
conduct or other nonconviction data and authorizes or directs that it be
available or accessible for a specific purpose.

(5) Criminal history record information which includes nonconviction
data may be disseminated to individuals and agencies pursuant to a contract
with a criminal justice agency to provide services related to the administra-
tion of criminal justice. Such contract must specifically authorize access to
criminal history record information, but need not specifically state that ac-
cess to nonconviction data is included. The agreement must limit the use of
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the criminal hi tory record information to stated purposes and insure the
confidentiality and security of the information consistent with state law and
any applicable federal statutes and regulations.

(6) Criminal history record information which includes nonconviction
data may be disseminated to individuals and agencices for the cxpress pur-
pose of research, evaluative, or statistical activities pursuant to an agree-
ment with a criminal justice agency. Such agreement must authorize the
access to nonconviction data, limit the use of that information which identi-
fies specific individuals to research, evaluative, or statistical purposes, and
contain provisions giving notice to the person or organization to which the
records are disseminated that the use of information obtained therefrom and
further dissemination of such information are subject to the provisions of
this chapter and applicable federal statutes and regulations, which shall be
cited with express reference to the penalties provided for a violation thereof.

(7) Every criminal justice agency that maintains and disseminates
criminal history record information must maintain information pertaining to
every dissemination of criminal history record information except a dissem-
ination to the effect that the agency has no record concerning an individual.
Information pertaining to disseminations shall include:

(a) An indication of to whom (agency or person) criminal history
record information was disseminated;

(b) The date on which the information was disseminated;

(c) The individual to whom the information relates; and

(d) A brief description of the information disseminated.

The information pertaining to dissemination required to be maintained
shall be retained for a period of not less than one year.

(8) In addition to the other provisions in this section allowing dissemi-
nation of criminal history record information, section 117 of this 1990 act

governs dissemination of information concerning offenders who commit sex
offenses as defined by RCW 9.94A.030. Criminal justice agencies, their

employees, and officials shall be immune from civil liability for dissemina-

tion on criminal history record information concerning sex offenders as pro-

vided in secticit 117 of this 1990 act.

Sec. 130. Section 10, chapter 316, Laws of 1977 ex. sess. and RCW
70.48.100 are each amended to read as follows:

(1) A department of corrections or chief law enforcement officer re-
sponsible for the operation of a jail shall maintain a jail register, open to the
public, into which shall be entered in a timely basis:

(a) The name of each person confined in the jail with the hour, date
and cause of the confinement; and

(b) The hour, date and manner of each person's discharge.

(2) Except as provided in subsection (3) of this scction the records of a
person confined in jail shall be held in confidence and shall be made avail-
able only to criminal justice agencies as defined in RCW 43.43.705; or
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(a) For use in inspections made pursuant to RCW 70.48.070;

(b) In jail certification proceedings;

(c) For usc in court proceedings upon the written order of the court in
which the procecdings are conducted; or

(d) Upon the written permission of the person.

(3) (a) Law cenforcement may use booking photographs of a person ar-
rested or confined in a local or state penal institution to assist them in con-
ducting investigations of crimes.

(b) Photographs and information concerning a person convicted of a
sex offense as defined in RCW 9.94A.030 may be disseminated as provided
in sections 401 through 409 and 117 of this 1990 act.

Scc. 131. Scction 14, chapter 152, Laws of 1972 cx. sess. as amended
by scction 108, chapter 3, Laws of 1983 and RCW 43.43.765 arc cach
amended to rcad as follows:

The principal officers of the jails, correctional institutions, statc mental
institutions and all places of detention to which a person is committed under
chapter 10.77 RCW ((or)), chapter 71.06 RCW, or scctions 1001 through
1012 of this 1990 act for trcatment or under a sentence of imprisonment for
any crime as provided for in RCW 43.43.735 shall within seventy-two
hours, report to the section, any interinstitutional transfer, relcase or change
of release status of any person held in custody pursuvant to the rules pro-
mulgated by the chief.

The principal officers of all state mental institutions to which a person
has been committed under chapter 10.77 RCW ((or)), chapter 71.06 RCW,
or scctions 1001 through 1012 of this 1990 act shall keep a record of the
photographs, description, fingerprints, and other identification data as may
be obtainable from the appropriate criminal justice agency.

PART 11
EARNED EARLY RELEASE

Scc. 201. Scction 1, chapter 248, Laws of 1989 and RCW 9.92.151 are
cach amended to read as follows:

The sentence of a prisoner confined in a county jail facility for a fclo-
ny, gross misdemeanor, or misdemecanor conviction may be reduced by
carned release credits in accordance with procedures that shall be developed
and promulgated by the ((facility)) correctional agency having jurisdiction.
The earned early release time shall be for good behavior and good perform-
ance as determined by the ((facitity)) correctional agency having jurisdic-
tion. Any program ecstablished pursuant to this scction shall allow an
offender to carn early release credits for presentence incarceration. The
correctional agency shall not credit the offender with carned carly release
credits in advance of the offender actually earning the credits. In the case of
an offender convicted of a serious violent offense or a sex offense that is a
class A felony committed on or after July 1, 1990, the aggregaie carned
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early release time may not exceed fifteen percent of the sentence. In no
other case may the aggregate earned early releasc time exceed onc~third of
the total sentence.

Sec. 202. Section 2, chapter 248, Laws of 1989 and RCW 9.94A.150
arc cach amended to read as follows:

No person serving a sentence imposed pursuant to this chapter and
committed to the custody of the department shall leave the confines of the
correctional facility or be released prior to the expiration of the sentence
except as follows:

(1) Except ((forpersons—convicted-of-a—sexoffenseor-an-offensecate=

red . of fFemse- Himth d ' .
lglllﬁl " weith-adead l

REW)) as othcrwnsc provided for in subsection (2) of thls section, lhc
term((s)) of the sentence of an offender committed to a ((countyjait-faciti=
ty;ora)) correctional facility operated by the department, may be reduced
by earned early release time in accordance with procedures that shall be
developed and promulgated by the correctional ((faeility)) agency having
jurisdiction in which the offender is confined. The carned carly release time
shall be for good behavior and good performance, as determined by the
correctional ((facitity)) agency having jurisdiction. The correctional agency
shall not credit the offender with carned carly release credits in advance of
the offender actually earning the credits. Any program cstablished pursuant
to this section shall allow an offender to earn early relcase credits for pre-
sentence incarceration. If an offender is transferred from a county jail to the
department of corrections, the county jail facility shall certify to the de-
partment the amount of time spent in custody at the facility and the amount
of earned early relcase time. In_the case of an offender convicted of a seri-
ous violent offense or a sex offense that is a class A felony committed on or
after July 1, 1990, the aggregate earned ecarly releasc time may not exceed
fifteen percent of the sentence. In no other case shall the aggregate carned
carly releasc time excced onc-third of the total sentence((-Persons—convict=

. : . . .
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(2) ((When)) A person convicted of a sex offense or an offense catego-
rized as a serious violent offense, assault in the second degree, any crime
against a person where it is determined in accordance with RCW 9.94A.125
that the defendant or an accomplice was armed with a deadly weapon at the
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time of commission, or any felony offense under chapter 69.50 or 69.52
RCW ((is)) may become eligible, in accordance with a program developed
by the department, for transfer to community custody status in licu of
earned carly release time pursuant to subsection (1) of this section((;as
computed-by-the-department-of-correctionstheoffender-shatt-be-transferred
to-communitycustody:));

(3) An offender may leave a correctional facility pursuant to an auth-
orized furlough or leave of absence. In addition, offenders may leave a cor-
rectional facility when in the custody of a corrections officer or officers;

(4) The governor, upon recommendation from the clemency and par-
dons board, may grant an extraordinary relcasc for rcasons of scrious health
problems, senility, advanced age, cxtraordinary meritorious acts, or other
extraordinary circumstances;

(5) No more than the final six months of the sentence may be served in
partial confinement designed to aid the offender in finding work and reces-
tablishing him or herself in the community;

(6) The governor may pardon any offender;

(7) The department of corrections may release an offender from con-
finement any time within ten days before a release date calculated under
this section; and

(8) An offender may leave a correctional facility prior to completion of
his sentence if the sentence has been reduced as provided in RCW
9.94A.160.

Sec. 203. Section 17, chapter 232, Laws of 1979 ex. sess. as last
amended by section 3, chapter 248, Laws of 1989 and RCW 70.48.210 are
each amended to read as follows:

(1) All cities and counties arc authorized to establish and maintain
farms, camps, and work rclcase programs and facilities, as well as special
detention facilities. The facilitics shall mect the requircments of chapter
70.48 RCW and any rules adopted thercunder.

(2) Farms and camps may be established cither inside or outside the
territorial limits of a city or county. A sentence of confinement in a city or
county jail may include placement in a farm or camp. Unless dirccted
otherwise by court order, the chief law enforcement officer or department of
corrections, may transfer the prisoner to a farm or camp. The sentencing
court, chief law enforcement officer, or department of corrections may not
transfer to a farm or camp a greater number of prisoners than can be fur-
nished with constructive employment and can be reasonably accommodated.

(3) The city or county may establish a city or county work relcase
program and housing facilities for the prisoners in the program. In such re-
gard, factors such as employment conditions and the condition of jail facili-
ties should be considered. When a work release program is established the
following provisions apply:
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(a) A person convicted of a felony and placed in a city or county jail is
cligible for the work release program. A person sentenced to a city or coun-
ty jail is cligible for the work release program. The program may be used as
a condition of probation for a criminal offense. Good conduct is a condition
of participation in the program.

(b) The court may permit a person who is currently, regularly em-
ployed to continue his or her employment. The chief law enforcement officer
or department of corrections shall make all necessary arrangements if pos-
sible. The court may authorize the person to seek suitable employment and
may authorize the chicf law enforcement officer or department of correc-
tions to make reasonable efforts to find suitable employment for the person.
A person participating in the work release program may not work in an es-
tablishment where there is a labor dispute.

(c) The work release prisoner shall be confined in a work releasc facil-
ity or jail unless authorized to be absent from the facility for program-re-
lated purposes, unless the court dirccts otherwise.

(d) Each work rclease prisoner's earnings may be collected by the chicf
law enforcement officer or a designee. The chicf law enforcement officer or a
designee may deduct from the earnings moneys for the payments for the
prisoner's board, personal expenses inside and outside the jail, a share of the
administrative cxpenses of this section, court-ordered victim compensation,
and court—ordered restitution. Support payments for the prisoner's depen-
dents, if any, shall be made as directed by the court. With the prisoner's
consent, the remaining funds may be used to pay the prisoner’s preexisting
debts. Any remaining balance shall be rcturned to the prisoner.

(e) The prisoner's scntence may be reduced by carned carly release
time in accordance with procedures that shall be developed and promulgat-
cd by the work relcase facility. The earned carly release time shall be for
good behavior and good performance as determined by the facility. The fa-
cility shall not credit the offender with carned early release credits in ad-
vance of the offender actually earning the credits. In the case of an offender
convicted of a serious violent offense or a sex offense that is a class A felony
committed on or after July 1, 1990, the aggregate carned early release time
may not excced fifteen percent of the sentence. In no other casc may the
aggregate carned carly release time exceed one-third of the total sentence.

(f) If the work rclease prisoner violates the conditions of custody or
cmployment, the prisoner shall be returned to the sentencing court. The
sentencing court may require the prisoner to spend the remainder of the
sentence in actual confinement and may cancel any earned reduction of the
sentence,

(4) A special detention facility may be operated by a noncorrectional
agency or by noncorrectional personnel by contract with the governing unit.
The employces shall meet the standards of training and education estab-
lished by the criminal justice training commission as authorized by RCW
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43.101.080. The special detention facility may use combinations of features
including, but not limited to, low-security or honor prisoner status, work
farm, work release, community review, prisoner facility maintenance and
food preparation, training programs, or alcohol or drug rehabilitation pro-
grams. Special detention facilitics may establish a rcasonable fee schedule
to cover the cost of facility housing and programs. The schedule shall be on
a sliding basis that reflects the person's ability to pay.

PART Il
JUVENILE JUSTICE ACT AMENDMENTS

Sec. 301. Section 56, chapter 291, Laws of 1977 ex. sess. as last
amended by section 1, chapter 407, Laws of 1989 and RCW 13.40.020 arc
each amended to read as follows:

For the purposes of this chapter:

(1) "Serious offender” means a person fiftcen years of age or older who
has committed an offense which if committed by an adult would be:

(a) A class A felony, or an attempt to commit a class A felony;

(b) Manslaughter in the first degree ((orrape—inthesecond-degree));

(c) Assault in the sccond degree, extortion in the first degree, child
molestation in the ((first-or)) second degree, ((rape-of-a—chitd-inthesecond
degree;)) kidnapping in the sccond degree, robbery in the sccond degree,
residential burglary, or burglary in the second degree, where such offenses
include the infliction of bodily harm upon another or where during the
commission of or immediate withdrawal from such an offense the perpetra-
tor is armed with a deadly weapon or firearm as defined in RCW
9A.04.110;

(2) "Community service" means compulsory service, without compen-
sation, performed for the benefit of the community by the offender as pun-
ishment for committing an offense;

(3) "Community supervision” means an order of disposition by the
court of an adjudicated youth. A community supervision order for a single
offense may be for a period of up to two years for a sex offense as defined
by RCW 9.94A.030 and up to one year for other offenses and include one
or more of the following:

(a) A fine, not to exceed one hundred dollars;

(b) Community service not to exceed onc hundred fifty hours of
service;

(c) Attendance of information classes;

(d) Counseling; or

(e) Such other services to the extent funds arc available for such ser-
vices, conditions, or limitations as the court may require which may not in-
clude confinement;

or
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{(4) "Confineinent” means physical custody by the department of social
and health services in a facility operated by or pursuant to a contract with
the state, or physical custody in a facility operated by or pursuant to a con-
tract with any county. Confinement of less than thirty-one days imposed as
part of a disposition or modification order may be served consecutively or
intermiticntly, in the discretion of the court;

(5) "Court", when used without further qualification, means the juve-
nile court judge(s) or commissioner(s);

(6) "Criminal history" includes all criminal complaints against the re-
spondent for which, prior to the commission of a current offense:

(a) The allegations were found correct by a court. If a respondent is
convicted of two or more charges arising out of the same course of conduct,
only the highest charge from among these shall count as an offense for the
purposes of this chapter; or

(b) The criminal complaint was diverted by a prosecutor pursuant to
the provisions of this chapter on agreement of the respondent and after an
advisement to the respondent that the criminal complaint would be consid-
ered as part of the respondent's criminal history;

(7) "Department” mecans the department of social and health services;

(8) "Diversion unit” mecans any probation counselor who enters into a
diversion agreement with an alleged youthful offender or any other person
or cntity with whom the juvenile court administrator has contracted to ar-
range and supervise such agrcements pursuant to RCW 13.04.040, as now
or hercafter amended, or any person or entity specially funded by the legis-
lature to arrange and supervise diversion agreements in accordance with the
requircments of this chapter;

(9) "Institution” means a juvenile facility cstablished pursuant to
chapters 72.05 and 72.16 through 72.20 RCW;

(10) "Juvenile,” "youth," and "child" mecan any individual who is un-
der the chronological age of cighteen years and who has not been previously
transferred to adult court;

(11) "Juvenile offender” means any juvenile who has been found by the
juvenile court to have committed an offense, including a person cighteen
years of age or older over whom jurisdiction has been extended under RCW
13.40.300;

(12) "Manifest injustice” means a disposition that would cither impose
an cxcessive penalty on the juvenile or would impose a serious, and clear
danger to socicty in light of the purposcs of this chapter;

(13) "Middle offender" mcans a person who has committed an offense
and who is neither a minor or first offender nor a serious offender;

(14) "Minor or first offender” means a person sixteen years of age or
younger whose current offense(s) and criminal history fall entirely within
one of the following categorics:

(a) Four misdemeanors;
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(b) Two misdemecanors and one gross misdemeanor;

(c) One misdemeanor and two gross misdemeanors;

(d) Three gross misdemeanors;

(e) One class C felony except manslaughter in the second degree and
onc misdemeanor or gross misdemeanor;

(N One class B felony except: Any felony which constitutes an attempt
to commit a class A felony; manslaughter in the first degree; ((rape-in—the
second—degree;)) assault in the second degree; extortion in the first degree;
indecent liberties; kidnapping in the second degree; robbery in the second

degree; burglary in the second degree; ((rape-of-a—chitd-in—the—~sccond-de-
gree)) residential burglary; vehicular homicide; ((chtld—motestation—in—the

first-degree;)) or arson in the second degree.

For purposes of this definition, current violations shall be counted as
misdemeanors;

(15) "Offense"” means an act designated a violation or a crime if com-
mitted by an adult under the law of this state, under any ordinance of any
city or county of this state, under any federal law, or under the law of an-
other state if the act occurred in that state;

(16) "Respondent” means a juvenile who is alleged or proven to have
committed an offense;

(17) "Restitution” means financial reimbursement by the offender to
the victim, and shall be limited to casily ascertainable damages for injury to
or loss of property, actual expenses incurred for medical trcatment for
physical injury to persons, ((and)) lost wages resulting from physical injury,
and costs of the victim's counseling reasonably related to the offense if the
offense is a sex offense. Restitution shall not include reimbursement for
damages for mental anguish, pain and suffering, or other intangible losscs.
Nothing in this chapter shall limit or replace civil remedies or defenscs
available to the victim or offender;

(18) "Secretary" means the secrctary of the department of social and
health services;

(19) "Services" mean services which provide alternatives to incarcera-
tion for those juveniles who have pleaded or been adjudicated guilty of an
offense or have signed a diversion agreement pursuant to this chapter;

(20) "Sex offense” means an offense defined as a sex offense in RCW
9.94A.030;

(21) "Sexual motivation” means the respondent committed the offense
for the purpose of his or her sexual gratification;

(22) "Foster care" means temporary physical care in a foster family
home or group care facility as defined in RCW 74.15.020 and licensed by
the department, or other legally authorized care;

((€21))) (23) "Violation" means an act or omission, which if commit-
ted by an adult, must be proven beyond a reasonable doubt, and is punish-
able by sanctions which do not include incarceration.
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Sec. 302. Section 70, chapter 291, Laws of 1977 ex. sess. as last
amended by section 4, chapter 407, Laws of 1989 and RCW 13.40.160 arc
each amended to read as follows:

(1) When the respondent is found to be a serious offender, the court
shall commit the offender to the department for the standard range of dis-
position for the offense, as indicated in option A of schedule D-3, RCW
13.40.0357 except as provided in subsection (5) of this section.

If the court concludes, and enters reasons for its conclusion, that dis-
position within the standard range would cffectuatc a manifest injustice the
court shall impose a disposition outside the standard range, as indicated in
option B of schedule D-3, RCW 13.40.0357. The court's finding of manifest
injustice shall be supported by clear and convincing evidence.

A disposition outside the standard range shall be determinate and shall
be comprised of confinement or community supervision, or a combination
thercof. When a judge finds a manifest injustice and imposes a scntence of
confincment exceeding thirty days, the court shall sentence the juvenile to a
maximum term, and the provisions of RCW 13.40.030((¢5)))(2), as now or
herecafter amended, shall be used to determine the range. A disposition out-
side the standard range is appcalable under RCW 13.40.230, as now or
hereafter amended, by the state or the respondent. A disposition within the
standard range is not appealable under RCW 13.40.230 as now or hercafter
amended.

(2) Where the respondent is found to be a minor or first offender, the
court shall order that the respondent serve a term of community supervision
as indicated in option A or option B of schedule P-1, RCW 13.40.0357 cx-
cept as provided in subsection (5) of this section, If the court determines
that a disposition of community supervision would effectuate a manifest in-
justice the court may imposc another disposition under option C of schedule
D-1, RCW 13.40.0357. Except as provided in subscction (5) of this section,
a disposition other than a community supervision may be imposed only after
the court enters reasons upon which it bases its conclusions that imposition
of community supervision would effectuate a manifest injusticc. When a
judge finds a manifest injustice and imposes a sentence of confinement ex-
ceeding thirty days, the court shall sentence the juvenile to a maximum
term, and the provisions of RCW 13.40.030((£5)))(2), as now or hercafter
amended, shall be used to determine the range. The court's finding of man-
ifest injustice shall be supported by clear and convincing evidence.

((Any)) Except for disposition ((otherthan)) of community supervision
or a disposition imposed pursuant to subsection (5) of this section, a dispo-
sition may be appealed as provided in RCW 13.40.230, as now or hereafter
amended, by the state or the respondent. A disposition of community su-
pervision or a disposition imposed pursuant to subsection (5) of this scction
may not be appealed under RCW 13.40.230 as now or hereafter amended.
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(3) Where a respondent is found to have committed an offense for
which the respondent declined to enter into a diversion agreement, the court
shall impose a term of community supervision limited to the conditions al-
lowed in a diversion agreement as provided in RCW 13.40.080(2) as now or
hereafter amended.

(4) If a respondent is found to be a middle offender:

(a) The court shall impose a determinate disposition within the stan-
dard range(s) for such offense, as indicated in option A of schedule D-2,
RCW 13.40.0357 except as provided in subsection (5) of this section:
PROVIDED, That if the standard range includes a term of confinement
excecding thirty days, commitment shall be to the department for the stan-
dard range of confinement; or

(b) The court shall impose a determinate disposition of community su-
pervision and/or up to thirty days confinement, as indicated in option B of
schedule D-2, RCW 13.40.0357 in which case, if confinement has been im-
posed, the court shall state cither aggravating or mitigating factors as set
forth in RCW 13.40.150 as now or hereafter amended.

(c) Only if the court concludes, and enters rcasons for its conclusions,
that disposition as provided in subsection (4) (a) or (b) of this section would
cffectuate a manifest injustice, the court shall sentence the juvenile to a
maximum term, and the provisions of RCW 13.40.030((£5}))(2), as now or
hereafter amended, shall be used to determine the range. The court's finding
of manifest injustice shall be supported by clear and convincing evidence.

(d) A disposition pursuant to subsection (4)(c) of this section is ap-
pealable under RCW 13.40.230, as now or hercafter amended, by the state
or the respondent. A disposition pursuant to subsection (4) (a) or (b) of this
section is not appealable under RCW 13.40.230 as now or hereafter
amended.

(5) When a serious, middle, or minor first offender is found to have
committed a sex offense, other than a sex offense that is also a serious vio-
lent offense as defined by RCW 9.94A.030, and has no history of a prior sex
offense, the court, on its own motion or the motion of the state or the re-
spondent, may order an examination to determinc whether the respondent is
amenable to treatment.

The report of the examination shall include at a minimum the follow-
ing: The respondent's version of the facts and the official version of the
facts, the respondent’s offense history, an assessment of problems in addition
to alleged deviant behaviors, the respondent's social, educational, and em-
ployment situation, and other cvaluation measures used. The report shall set
forth the sources of the evaluator's information.

The examiner shall assess and report regarding the respondent's ame-
nability to treatment and relative risk to the community. A proposed treat-
ment plan shall be provided and shall include, at a minimum:
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(a) (i) Frequency and type of contact between the offender and
therapist;

(ii) Specific issues 1o be addressed in the trcatment and description of
planned treatment modalities;

(iii) Monitoring plans, including any requirements regarding living
conditions, lifestyle requirements, and monitoring by family members, legal
guardians, or others;

(iv) Anticipated length of treatment; and

(v) Recommended crime-related prohibitions.

The court on its own motion may order, or on a motion by the state
shall order, a second examination regarding the offender's amenability to
trcatment. The cvaluator shall be selected by the party making the motion.
The defendant shall pay the cost of any second examination ordered unless
the court finds the defendant to be indigent in which case the state shall pay
the cost.

After receipt of reports of the exaiiination, the court shall then con-
sider whether the offender and the community will benefit from use of this
special sex offender disposition alternative aud consider the victim's opinion
whether the offender should receive a treatment disposition under this sec-
tion. If the court determines that this special sex onender disposition alter-
native is appropriate, then the court shall impose a determinate disposition
within the standard range for the offense, and the court may suspend the
execution of the disposition and place the offender on community supervi-
sion for up to two years. As a condition of the suspended disposition, the
court may impose the conditions of community supervision and other con-
ditions, including up to thirty days of confinement and requirements that
the offender do any one or more of the following:

{(b) (i) Devote time to a specific education, employment, or occupation;

(ii) Undergo available outpatient sex offender treatment for up to two
years, or inpaticnt sex offender treatment not to exceed the standard range
of confinement for that offense. A community mental health center may not
be used for such treatment unless it has an appropriate program designed
for sex offender treatment. The respondent shall not change sex offender
trecatment providers or treatment conditions without first notifying the pros-
ecutor, the probation counselor, and the court, and shall not change provid-
ers without court approval after a hearing if the prosecutor or probation
counselor object to the change;

(iii) Remain within prescribed gcographical boundaries and notify the
court or the probation counsclor prior to any change in the offender's ad-
dress, educational program, or employment;

(iv) Report to the prosecutor and the probation cour:.izr rrior to any
change in a sex offender treatment provider. This change shall have prior
approval by the court;

(v) Report as directed to the court and a provation counselor;
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(vi) Pay all court—ordered legal financial obligations, perform commu-
nity service, or any combination thercof; or

(vii) Make restitution to the victim for the cost of any counseling rea-
sonably related to the offense.

The sex offender treatment provider shall submit quarterly reports on
the respondent's progress in treatment to the court and the partics. The re-
ports shall reference the treatment plan and include at a minimum the fol-
lowing: Dates of attendance, respondent's compliance with requircments,
treatment activities, the respondent's relative progress in treatment, and any
other material specified by the court at the time of the disposition.

At the time of the disposition, the court may sct trcatment review
hearings as the court considers appropriate.

After July 1, 1991, examinations and treatment ordcred pursuant to
this subsection shall only be conducted by sex offender treatment providers
certified by the department of health pursuant to sections 801 through 809
of this 1990 act.

If the offender violates any condition of the disposition or the court
finds that the respondent is failing to make satisfactory progress in trcat-
ment, the court may revoke the suspension and order execution of the sen-
tence. The court shall give credit for any confinement time previously served
if that confinement was for the offense for which the suspension is being
revoked.

For purposes of this section, "victim" means any person who has sus-
tained emotional, psychological, physical, or financial injury to person or
property as a dircct result of the crime charged. "Victim" may also include
a known parent or guardian of a victim who is a minor child unless the
parent or guardian is the perpetrator of the offense.

(6) Whenever a juvenile offender is entitled to credit for time spent in
detention prior to a dispositional order, the dispositional order shall specifi-
cally state the number of days of credit for time served.

((6)1n-its—dispositionat-order)) (7) Except as provided for in subsec-
tion (5) of this section, the court shall not suspend or defer the imposition
or the execution of the disposition.

((£1)) (8) In no case shall the term of confinement imposed by the
court at disposition exceed that to which an adult could be subjected for the
same offense.

Sec. 303. Section 65, chapter 291, Laws of 1977 ex. scss. as last
amended by section 18, chapter 145, Laws of 1988 and RCW 13.40.110 are
cach amended to rcad as follows:

(1) The prosecutor, respondent, or the court on its own motion may,
before a hearing on the information on its merits, file a motion requesting
the court to transfer the respondent for adult criminal prosecution and the
matter shall be set for a hearing on the question of declining jurisdiction.
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Unless waived by the court, the parties, and their counsel, a decline hearing
shall be held where:

(a) The respondent is fifteen, sixteen, or seventeen years of age and the
information alleges a class A felony or an attempt, solicitation, or conspira-
cy to commit a class A felony; or

(b) The respondent is seventeen years of age and the information al-
leges assault in the second degree, cxtortion in the first degrec, indecent
liberties, ((rapeof-a—chitd-in—the-second-degree;)) child molestation in the
((first-or)) second degree, kidnapping in the second degree, ((rape—in-thc
second-degree;)) or robbery in the second degree.

(2) The court after a decline hearing may order the case transferred
for adult criminal prosecution upon a finding that the declination would be
in the best interest of the juvenile or the public. The court shall consider the
relevant reports, facts, opinions, and arguments presented by the parties and
their counsel.

(3) When the respondent is transferred for criminal prosecution or re-
tained for prosecution in juvenile court, the court shall set forth in writing
its finding which shall be supported by relevant facts and opinions produced
at the hearing.

Scc. 304. Section 75, chapter 291, Laws of 1977 cx. sess. as last
amended by scction 4, chapter 505, Laws of 1987 and RCW 13.40.210 are
each amended to read as follows:

(1) The secretary shall, except in the case of a juvenile committed by a
court to a term of confinement in a state institution outside the appropriate
standard range for the offense(s) for which the juvenile was found to be
guilty established pursuant to RCW 13.40.030, as now or hereafter amend-
ed, set a release or discharge date for each juvenile committed to its custody
which shall be within the prescribed range to which a juvenile has been
committed. Such dates shall be determined prior to the expiration of sixty
percent of a juvenile's minimum term of confinement included within the
prescribed range to which the juvenile has been committed. The secretary
shall release any juvenile committed to the custody of the department with-
in four calendar days prior to the juvenile's relcasc date or on the release
date set under this chapter: PROVIDED, That days spent in the custody of
the department shall be tolled by any period of time during which a juvenile
has absented himself or herself from the department's supervision without
the prior approval of the secretary or the secretary's designec.

(2) The secretary shall monitor the average daily population of the
state's juvenile residential facilities. When the secretary concludes that in—
residence population of residential facilities exceeds one hundred five per-
cent of the rated bed capacity specificd in statute, or in abscnce of such
specification, as specificd by the department in rule, the sccretary may rec-
ommend reductions to the governor. On certification by the governor that
the recommended reductions are necessary, the secretary has authority to
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administratively release a sufficient number of offenders to reduce in-resi-
dence population to one hundred percent of rated bed capacity. The secre-
tary shall release those offenders who have served the greatest proportion of
their sentence. However, the secrctary may deny release in a particular case
at the request of an offender, or if the secretary finds that there is no re-
sponsible custodian, as determined by the department, to whom to release
the offender, or if the release of the offender would pose a clear danger to
society. The department shall notify the committing court of the releasc at
the end of each calendar year if any such carly releases have occurred dur-
ing that year as a result of excessive in—residence population. In no event
shall a serious offender, as defined in RCW 13.40.020(1) be granted relcase
under the provisions of this subsection.

(3) Following the juvenile's release pursuant to subsection (1) of this
section, the secretary may require the juvenile to comply with a program of
parole to be administered by the department in his or her community which
shall last no longer than eighteen months, except that in the case of a juve-
nile sentenced for rape in the first or second degree, rape of a child in the
first or second degree, child molestation in the first degree, or indecent lib-
erties with forcible compulsion, the period of parole shall be twenty—four
months. ((Such)) A parole program ((shatt-be)) is mandatory for offenders
released under subsection (2) of this section. The secretary shall, for the
period of parole, facilitate the juvenile's reintegration into his or her com-
munity and to further this goal may require the juvenile to: (a) Undergo
available medical or psychiatric treatment; (b) report as directed to a parole
officer; (c) pursue a course of study or vocational training; (d) remain with-
in prescribed geographical boundaries and notify the department of any
change in his or her address; and (e) refrain from committing new offenses.
After termination of the parole period, the juvenile shall be discharged from
the department's supervision,

(4) The department may also modify parole for violation thereof. If,
after affording a juvenile all of the due process rights to which he or she
would be entitled if the juvenile were an adult, the secretary finds that a
juvenile has violated a condition of his or her parole, the secretary shall or-
der one of the following which is recasonably likely to effectuate the purpose
of the parole and to protect the public: (a) Continued supervision under the
same conditions previously imposed; (b) intensified supervision with in-
creased reporting requirements; (c) additional conditions of supervision
authorized by this chapter; ((and)) (d) cxcept as provided in (e) of this
subsection, imposition of a period of confinement not to exceed thirty days
in a facility operated by or pursuant to a contract with the state of
Washington or any city or county for a portion of each day or for a certain
number of days each week with the balance of the days or wecks spent un-
der supervision; and (e) the secretary may order any of the conditions or
may return the offender to confinement in an institution for the remainder
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of the sentence range if the offense for which the offender was sentenced is
rape in the first or second degree, rape of a child in the first or second de-
gree, child molestation in the first degree, indecent liberties with forcible
compulsion, or a sex offense that is also a serious violent offense as defined
by RCW 9.94A.030.

(5) A parole officer of the department of social and health services
shall have the power to arrest a juvenile under his or her supervision on the
same grounds as a law enforcement officer would be authorized to arrest
such person.

(6) If so requested and approved under chapter 13.06 RCW, the sec-
retary shall permit a county or group of counties to perform functions under
subsections (3) through (5) of this section.

NEW SECTION. Sec. 305. A new section is added to chapter 74.13
RCW to read as follows:

(1) For the purposes of funds appropriated for the treatment of at-risk
juvenile sex offenders, "at-risk juvenile sex offenders” means those juveniles
in the care and custody of the state who:

(a) Have been abused; and

(b) Have committed a sexually aggressive or other violent act that is
sexual in nature; or

(c) Cannot be detained under the juvenile justice system due to being
under age twelve and incompetent to stand trial for acts that could be pros-
ccuted as sex offenses as defined by RCW 9.94A.030 if the juvenile was
over twelve years of age, or competent to stand trial if under twelve years of
age.

(2) In expending these funds, the department of social and health ser-
vices shall establish in each region a case review committee to review all
cases for which the funds are used. In determining whether to use these
funds in a particular case, the committee shall consider:

(a) The age of the juvenile;

(b) The extent and type of abuse to which the juvenile has been
subjected;

(c) The juvenile's past conduct;

(d) The benefits that can be expected from the treatment; and

(e) The cost of the treatment.

PART IV
REGISTRATION OF SEX OFFENDERS

NEW SECTION, Sec. 401. The legislature finds that sex offenders
often pose a high risk of reoffense, and that law enforcement's efforts to
protect their communities, conduct investigations, and quickly apprehend
offenders who commit sex offenses, are impaired by the lack of information
available to law enforcement agencies about convicted sex offenders who
live within the law enforcement agency's jurisdiction. Therefore, this state's
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policy is to assist local law enforcement agencies' efforts to protect their
communities by regulating sex offenders by requiring sex offenders to regis-
ter with local law enforcement agencies as provided in section 402 of this
act.

NEW SECTION. Sec. 402. A new section is added to chapter 9A.44
RCW to read as follows:

(1) Any adult or juvenile residing in this state who has been found to
have committed or has been convicted of any sex offense shall register with
the county sheriff for the county of the person's residence.

(2) The person shall, within forty-five days of establishing residence in
Washington, or if a current resident within thirty days of release from con-
finement, if any, provide the county sheriff with the following information:
(a) Name; (b) address; (c) place of employment; (d) crime for which con-
victed; (e) date and place of conviction; (f) aliases used; and (g) social se-
curity number.

(3) If any person required to register pursuant to this section changes
his or her residence address within the same county, the person must send
written notice of the change of address to the county sherifl within ten days
of establishing the new residence. If any person required to register pursu-
ant to this section moves to a new county, the person must register with the
county sheriff in the new county within ten days of establishing the new
residence. The person must also send written notice within ten days of the
change of address in the new county to the county sheriff with whom the
person last registered.

(4) The county sheriff shall obtain a photograph of the individual and
shall obtain a copy of the individual's fingerprints.

(5) "Sex offense” for the purpose of sections 402 through 406 of this
act means any offense defined as a sex offense by RCW 9.94A.030:

(a) Committed on or after the effective date of this section; or

(b) Committed prior to the effective date of this section if the person,
as a result of the offense, is under the custody or active supervision of the
department of corrections or the department of social and health services on
or after the effective date of this section.

(6) A person who knowingly fails to register as required by this section
is guilty of a class C felony if the crime for which the individual was con-
victed was a class A felony or a federal or out-of-state conviction for an
offense that under the laws of this state would be a class A felony. If the
crime was other than a class A felony or a federal or out—of-state convic-
tion for an offense that under the laws of this state would be a class A felo-
ny, violation of this section is a gross misdemeanor.

NEW SECTION. Sec. 403. A new section is added to chapter 43.43
RCW to read as follows:

The county sheriff shall forward the information and fingerprints ob-
tained pursuant to section 402 of this act to the Washington state patrol
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within five working days. The state patrol shall maintain a central registry
of sex offenders required to register under section 402 of this act and shall
adopt rules consistent with chapters 10.97, 10.98, and 43.43 RCW as are
necessary to carry out the purposes of sections 402 through 408 of this act.
The Washington state patrol shall reimburse the counties for the costs of
processing the sex offender registration, including taking the fingerprints
and the photographs.

NEW SECTION., Sec. 404, A new section is added to chapter 10.01
RCW to read as follows:

The court shall provide written notification to any defendant charged
with a sex offense of the registration requirements of section 402 of this act.
Such notice shall be included on any guilty plea forms and judgment and
sentence forms provided to the defendant.

NEW SECTION. Sec. 405. A new section is added to chapter 72.09
RCW to read as follows:

(1) The department shall provide written notification to an inmate
convicted of a sex offense of the registration requirements of section 402 of
this act at the time of the inmate's relcase from confinement and shall re-
ceive and retain a signed acknowledgement of receipt.

(2) The department shall provide written notification to an individual
convicted of a sex offense from another state of the registration require-
ments of section 402 of this act at the time the department accepts supervi-
sion and has legal authority of the individual under the terms and conditions
of the interstate compact agreement under RCW 9.95.270.

NEW SECTION. Sec. 406. A new scction is added to chapter 70.48
RCW to read as follows:

A person having charge of a jail shall notify in writing any confined
person who is in the custody of the jail for a conviction of a sexual offense
as defined in RCW 9.94A.030 of the registration requirements of section
402 of this act at the time of the inmate's release from confinement, and
shall obtain written acknowledgment of such notification.

NEW SECTION. Scc. 407. A new scction is added to chapter 46.20
RCW to read as follows:

The department, at the time a person rencws his or her driver's license
or identicard, or surrenders a driver's license from another jurisdiction pur-
suant to RCW 46.20.021 and makes an application for a driver's license or
an identicard, shall provide the applicant with written information on the
registration requirements of section 402 of this act,

NEW SECTION. Sec. 408. A new section is added to chapter 9A.44
RCW to read as follows:

(1) The duty to register under scction 402 of this act shall end:

(a) For a person convicted of a class A felony: Such person may only
be relieved of the duty to register under subsection (2) of this section.

[s51]



Ch. 3 WASHINGTON LAWS, 1990

(b) For a person convicted of a class B felony: Fiftcen years after the
last date of rclease from confinement, if any, (including full-time residential
treatment) pursuant to the conviction, or entry of the judgment and sen-
tence, if the person has spent fifteen consecutive years in the community
without being convicted of any new offenses.

(c) For a person convicted of a class C felony: Ten years after the last
date of release from confinement, if any, (including full-time residential
treatment) pursuant to the conviction, or entry of the judgment and sen-
tence, if the person has spent ten consccutive years in the community with-
out being convicted of any new offenses.

(2) Any person having a duty to register under section 402 of this act
may petition the superior court to be relicved of that duty. The petition
shall be made to the court in which the petitioner was convicted of the of-
fense that subjects him or her to the duty to register, or, in the casc of con-
victions in other states, to the court in Thurston county. The prosecuting
attorney of the county shall be named and served as the respondent in any
such petition. The court shall consider the nature of the registrable offense
committed, and the criminal and relevant noncriminal behavior of the peti-
tioner both before and after conviction, and may consider other factors. The
court may relieve the petitioner of the duty to register only if the petitioner
shows, with clear and convincing cvidence, that future registration of the
petitioner will not serve the purposes of sections 402 through 408 of this act.

(3) Unless relieved of the duty to register pursuant to this section, a
violation of section 402 of this act is an ongoing offense for purposes of the
statute of limitations under RCW 9A.04.080.

(4) Nothing in RCW 9.94A.220 relating to discharge of an offender
shall be construed as operating to relieve the offender of his or her duty to
register pursuant to section 402 of this act.

Scc. 409. Section 10, chapter 152, Laws of 1972 cx. sess. as last
amended by section 6, chapter 346, Laws of 1985 and RCW 43.43.745 are
cach ameaded to read as follows:

(1) I shall be the duty of the sheriff or director of public safctysof ev-
ery county, of the chief of police of each city or town, or of every chief offi-
cer of other law enforcement agencies operating within this state, to record
the fingerprints of all persons held in or remanded to their custody when
convicted of any crime as provided for in RCW 43.43.735 for which the
penalty of imprisonment might be imposed and to disseminate and file such
fingerprints in the same manner as those recorded upon arrest pursuant to
RCW 43.43.735 and 43.43.740.

(2) Every time the secretary authorizes a furlough as provided for in
RCW 72.66.012 the department of corrections shall notify, forty-cight
hours prior to the beginning of such furlough, the section that the named
prisoner has been granted a furlough, the place to which furloughed, and
the dates and times during which the prisoner will be on furlough status. In
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the case of an emergency furlough the forty—cight hour time period shall
not be required but notification shall be made as promptly as possible and
before the prisoner is released on furlough. Upon receipt of furlough infor-
mation pursuant to the provisions of this subsection the section shall notify
the sherifT or director of public safety of the county to which the prisoner is
being furloughed, the nearest attachment of the Washington state patrol in
the county wherein the furloughed prisoner shall be residing and such other
criminal justice agencies as the section may determine should be so notified.

(3) Disposition of the charge for which the arrest was made shall be
reported to the section at whatever stage in the proceedings a final disposi-
tion occurs by the arresting law enforcement agency, county prosecutor, city
attorney, or court having jurisdiction over the offense: PROVIDED, That
the chief shall promulgate rules pursuant to chapter 34.05 RCW to carry
out the provisions of this subsection.

(4) Whenever a person serving a sentence for a term of confinement in
a state correctional facility for convicted felons, pursuant to court commit-
ment, is released on an order of the state indeterminate sentence review
board ((of prison-terms—and-paroies)), or is discharged from custody on ex-
piration of sentence, the department of corrections shall promptly notify the
section that the named person has been released or discharged, the place to
which such person has been released or discharged, and the conditions of his
release or discharge, and shall additionally notify the section of change in
residence or conditions of release or discharge of persons on active parole
supervision, and shall notify the section when persons are discharged from
active parole supervision.

((No—city—town;—county;-or-focat-taw-enforcement—authority-orother

ment:)) Local law enforcement agencies may require persons convicted of
sex offenses to register pursuant to section 402 of this 1990 act. In addition,
nothing ((herein)) in this section shall((;however;)) be construed to prevent
any local law enforcement authority from recording the residency and other
information concerning any convicted felon or other person convicted of a
criminal offense when such information is obtained from a source other than
from ((such-requirement)) registration pursuant to section 402 of this 1990
act which source may include any officer or other agency or subdivision of
the state.
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PART YV
CRIME VICTIMS' COMPENSATION

Scc. 501. Section 6, chapter 122, Laws of 1973 1st ex. sess. as last
amended by section 1, chapter 98, Laws of 1986 and RCW 7.68.060 arc
each amended to read as follows:

(1) For the purposes of applying for bencfits under this chapter, the
rights, privileges, responsibilities, duties, limitations and procedures con-
tained in RCW 51.28.020, 51.28.030, 51.28.040 and 51.28.060 as now or
hereafter amended shall apply: PROVIDED, That no compensation of any
kind shall be available under this chapter if:

(a) An application for benefits is not received by the department within
one year after the date the criminal act was reported to a local police de-
partment or sheriff's office or the date the rights of dependents or bencfici-
aries accrued; or

(b) The criminal act is not reported by the victim or somcone on his or
her behalf to a local police department or sheriff's office within ((seventy=
two-hours)) twelve months of its occurrence or, if it could not reasonably
have been reported within that period, within ((seventy=two-hours)) twelve
months of the time when a report could reasonably have becn made. In
making dcterminations as to reasonable time limits, the department shall
give greatest weight to the needs of the victims.

(2) This section shall apply only to criminal acts reported after
December 31, 1985.

(3) Because victims of childhood criminal acts may rcpress conscious
memory of such criminal acts far beyond the age of cighteen, the rights of
adult victims of childhood criminal acts shall accrue at the time the victim
discovers or rcasonably should have discovered the clements of the crime. In
making dcterminations as to rcasonable time limits, the department shall
give greatest weight to the needs of the victim.

Sec. 502. Section 7, chapter 122, Laws of 1973 Ist ex. sess. as last
amended by section S, chapter 5, Laws of 1989 Ist ex. sess. and RCW
7.68.070 are each amended to read as follows:

The right to benefits under this chapter and the amount thereof will be
governed insofar as is applicable by the provisions contained in chapter 51-
.32 RCW as now or hereafter amended except as provided in this section:

(1) The provisions contained in RCW 51.32.015, 51.32.030, 51.32.072,
51.32.073, 51.32.180, 51.32.190, and 51.32.200 as now or hercafter amend-
ed are not applicable to this chapter.

(2) Each victim injured as a result of a criminal act, including criminal
acts committed between July 1, 1981, and January 1, 1983, or the victim's
family or dependents in case of death of the victim, are entitled to benefits
in accordance with this chapter, subject to the limitations under RCW
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7.68.015. The rights, dutics, responsibilities, limitations, and procedures ap-
plicable to a worker as contained in RCW 51.32.010 as now or hereafter
amended are applicable to this chapter.

(3) The limitations contained in RCW 51.32.020 as now or hercafter
amended are applicable to claims under this chapter. In addition thereto, no
person or spouse, child, or dependent of such person is entitled to benefits
under this chapter when the injury for which benefits are sought, was:

(a) The result of consent, provocation, or incitement by the victim;

(b) Sustained while the crime victim was engaged in the attempt to
commit, or the commission of, a felony; or

(c) Sustained while the victim was confined in any county or city jail,
federal jail or prison or in any other federal institution, or any state correc-
tional institution maintained and operated by the department of social and
health services or the department of corrections, prior to release from lawful
custody; or confined or living in any other institution maintained and oper-
ated by the department of social and health services or the department of
corrections.

(4) The benefits established upon the death of a worker and contained
in RCW 51.32.050 as now or hereafter amended shall be the benefits ob-
tainable under this chapter and provisions relating to payment contained in
that section shall equally apply under this chapter: PROVIDED, That ben-
cfits for burial expenses shall not exceed the maximum cost used by the de-
partment of social and health services for the funcral and burial of a
deceased indigent person under chapter 74.08 RCW in any claim: PRO-
VIDED FURTHER, That if the criminal act results in the death of a vic-
tim who was not gainfully employed at the time of the criminal act, and
who was not so employed for at least three consecutive months of the twelve
months immediately preceding the criminal act;

(a) Benefits payable to an cligible surviving spouse, where there are no
children of the victim at the time of the criminal act who have survived the
victim or where such spouse has legal custody of all of his or her children,
shall be limited to burial expenses and a lump sum payment of seven thou-
sand five hundred dollars without reference to number of children, if any;

{b) Wherc any such spouse has legal custody of one or more but not all
of such children, then such burial expenses shall be paid, and such spouse
shall receive a lump sum payment of threc thousand seven hundred fifty
dollars and any such child or children not in the legal custody of such
spouse shall receive a lump sum of threc thousand scven hundred fifty dol-
lars to be divided equally among such child or children;

(c) If any such spouse does not have legal custody of any of the chil-
dren, thc burial expenses shall be paid and the spouse shall receive a lump
sum payment of up to three thousand seven hundred fifty dollars and any
such child or children not in the legal custody of the spouse shall receive a
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lump sum payment of up to three thousand seven hundred fifty dollars to be
divided equally among the child or children;

(d) If no such spouse survives, then such burial expenses shall be paid,
and each surviving child of the victim at the time of the criminal act shall
receive a lump sum payment of three thousand seven hundred fifty dollars
up to a total of two such children and where there are more than two such
children the sum of seven thousand five hundred dollars shall be divided
equally among such children.

No other benefits may be paid or payable under these circumstances.

(5) The benefits established in RCW 51.32.060 as now or hereafter
amended for permanent total disability proximately caused by the criminal
act shall be the benefits obtainable under this chapter, and provisions relat-
ing to payment contained in that section apply under this chapter; PRO-
VIDED, That if a victim becomes permanently and totally disabled as a
proximate result of the criminal act and was not gainfully employed at the
time of the criminal act, the victim shall receive monthly during the period
of the disability the following percentages, where applicable, of the average
monthly wage determined as of the date of the criminal act pursuant to
RCW 51.08.018 as now or hereafter amended:

(a) If married at the time of the criminal act, twenty—nine percent of
the average monthly wage.

(b) If married with one child at the time of the criminal act, thirty-
four percent of the average monthly wage.

(c) If married with two children at the time of the criminal act, thirty-
cight percent of the average monthly wage.

(d) If married with three children at the time of the criminal act, for-
ty—one percent of the average monthly wage.

(e) If married with four children at the time of the criminal act, forty-
four percent of the average monthly wage.

(f) If married with five or more children at the time of the criminal
act, forty—seven percent of the average monthly wage.

(g) If unmarried at the time of the criminal act, twenty-five percent of
the average monthly wage.

(h) If unmarried with one child at the time of the criminal act, thirty
percent of the average monthly wage.

(i) If unmarried with two children at the time of the criminal act,
thirty—four percent of the average monthly wage.

(§) If unmarried with three children at the time of the criminal act,
thirty—seven percent of the average monthly wage.

(k) If unmarried with four children at the time of the criminal act,
forty percent of the average monthly wage.

(1) If unmarried with five or more children at the time of the criminal
act, forty—three percent of the average monthly wage.
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(6) The benefits established in RCW 51.32.080 as now or hereaflter
amended for permanent partial disability shall be the benefits obtainable
under this chapter, and provisions relating to payment contained in that
section equally apply under this chapter.

(7) The benefits established in RCW 51.32.090 as now or hercafter
amended for temporary total disability shall be the benefits obtainable un-
der this chapter, and provisions relating to payment contained in that sec-
tion apply under this chapter: PROVIDED, That no person is cligible for
temporary total disability benefits under this chapter i such person was not
gainfully employed at the time of the criminal act, and was not so employed
for at least three consecutive months of the twelve months immediately
preceding the criminal act.

(8) The benefits established in RCW 51.32.095 as now or hereafter
amended for continuation of benefits during vocational rchabilitation shall
be benefits obtainable under this chapter, and provisions relating to pay-
ment contained in that section apply under this chapter: PROVIDED, That
benefits shall not exceed five thousand dollars for any single injury.

(9) The provisions for lump sum payment of benefits upon death or
permanent total disability as contained in RCW 51.32.130 as now or here-
after amended apply under this chapter.

(10) The provisions relating to payment of benefits to, for or on behalf
of workers contained in RCW 51.32.040, 51.32.055, 51.32.100, 51.32.110,
51.32.120, 51.32.135, 51.32.140, 51.32.150, 51.32.160, and 51.32.210 as
now or hereafter amended are applicable to payment of benefits to, for or
on behalf of victims under this chapter.

(11) No person or spouse, child, or dependent of such person is entitled
to bencfits under this chapter where the person making a claim for such
benefits has refused to give reasonable cooperation to state or local law en-
forcement agencies in their efforts to apprchend and convict the
perpetrator(s) of the criminal act which gave rise to the claim.

(12) In addition to other benefits provided under this chapter, victims
of sexual assault are entitled to receive appropriate counseling. Fees for
such counseling shall be determined by the department in accordance with
RCW 51.04.030, subject to the limitations of RCW 7.68.080. Counscling
services may include, if determined appropriate by the department, coun-
scling of members of the victim's immediate family, other than the perpe-
trator of the assault.

(13) Except for medical benefits authorized under RCW 7.68.080, no
more than ((fifteen)) thirty thousand dollars shall be granted as a result of
a single injury or death, except that benefits granted as the result of total
permanent disability or death shall not exceed ((twenty)) forty thousand
dollars.
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(14) Notwithstanding other provisions of this chapter and Title 51
RCW, benefits payable for total temporary disability under subscction (7)
of this section, shall be limited to ((ten)) fifteen thousand dollars.

(15) Any person who is responsible for the victim's injuries, or who
would otherwise be unjustly enriched as a result of the victim's injuries,
shall not be a beneficiary under this chapter.

(16) Crime victims' compensation is not available to pay for scrvices
covered under chapter 74.09 RCW or Title XIX of the federal social secu-
rity act, except to the extent that the costs for such services exceed service
limits established by the department of social and health services.

Sec. 503. Scction 8, chapter 122, Laws of 1973 Ist ex. sess. as last
amended by section 6, chapter 5, Laws of 1989 Ist cx. sess. and RCW
7.68.080 are each amended to read as follows:

The provisions of chapter 51.36 RCW as now or hercafter amended
govern the provision of medical aid under this chapter to victims injured as
a result of a criminal act, including criminal acts committed between July 1,
1981, and January 1, 1983, except that:

(1) The provisions contained in RCW 51.36.030, 51.36.040, and 51-
.36.080 as now or hereafter amended do not apply to this chapter;

(2) The specific provisions of RCW 51.36.020 as now or hereafter
amended relating to supplying emergency transportation do not apply:
PROVIDED, That;

(a) When the injury to any victim is so scrious as to require the vic-
tim's being taken from the place of injury to a place of treatment, reason-
able transportation costs to the nearest place of proper treatment shall be
reimbursed from the fund established pursuant to RCW 7.68.090; and

(b) In the case of alleged rape or molestation of a child the reasonable
costs of a colposcope examination shall be reimbursed from the fund pursu-
ant to RCW 7.68.090. Hospital, clinic, and medical charges along with all
related fees under this chapter shall conform to regulations promulgated by
the director. The director shall set these service levels and fees at a level no
lower than those established by the department of social and health services
under Title 74 RCW. In establishing fees for medical and other health care
scrvices, the director shall consider the director's duty to purchase health
care in a prudent, cost-effective manner. The director shall establish rules
adopted in accordance with chapter 34.05 RCW. Nothing in this chapter
may be construed to require the payment of interest on any billing, fee, or
charge.

Sec. 504. Section 3, chapter 5, Laws of 1989 Ist cx. sess. and RCW
7.68.085 are each amended to read as follows:

The director of labor and industries shall institute a cap on medical
benefits of one hundred fifty thousand dollars per ((victim)) injury or death,
Payment for medical services in excess of the cap shall be made available to
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any innocent victim under the same conditions as other medical services and
if the medical services are:

(1) Necessary for a previously accepted condition;

(2) Necessary to protect the victim's life or prevent deterioration of the
victim's previously accepted condition; and

(3) Not available from an alternative source,

The director of financial management and the director of labor and in-
dustries shall monitor cxpenditures from the public safety and education
account. Once each fiscal quarter, the director of financial management
shall determine if expenditures from the public safety and education ac-
count during the prior fiscal quarter exceeded allotments by more than ten
percent. Within thirty days of a determination that expenditures exceeded
allotments by more than ten percent, the director of financial management
shall develop and implement a plan to reduce expenditures from the account
to a level that does not exceed the allotments. Such a plan may include
across—the—board reductions in allotments from the account to all nonjudi-
cial agencices except for the crime victims compensation program, In imple-
menting the plan, the director of financial management shall seek the
cooperation of judicial agencies in reducing their expenditures from the ac-
count. The director of financial management shall notify the legislative fis-
cal committees prior to implementation of the plan.

Development and implementation of the plan is not required if the di-
rector of financial management notifics the legislative fiscal committees that
increases in the official revenuce forecast for the public safety and education
account for that fiscal quarter will climinate the need to reduce expendi-
tures from the account. The official revenue forecast for the public safety
and education account shall be prepared by the cconomic and revenue fore-
cast council pursuant to RCW 82.01.120 and 82.01.130.

For the purposes of this section, an individual will not be required to
usc his or her asscts other than funds recovered as a result of a civil action
or criminal restitution, for medical expenses or pain and suffering, in order
to qualify for an alternative source of payment.

The director shall, in cooperation with the department of social and
health services, establish by October 1, 1989, a process to aid crime victims
in identifying and applying for appropriate alternative benefit programs, if
any, administered by the department of social and health services.

PART VI
SEXUAL MOTIVATION IN CRIMINAL OFFENSES

NEW SECTION. Scc. 601. A new scction is added to chapter 9.94A
RCW to read as follows:

(1) The prosccuting attorney shall file a special allegation of sexual
motivation in cvery criminal casc other than sex offenses as defined in RCW
9.94A.030(29) (a) or (c) when sufficient admissible evidence exists, which,
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when considered with the most plausible, rcasonably foreseeable defense
that could be raised under the evidence, would justify a finding of sexual
motivation by a reasonable and objective fact finder.

(2) In a criminal case wherein there has been a special allegation the
state shall prove beyond a reasonable doubt that the accused committed the
crime with a sexual motivation. The court shall make a finding of fact of
whether or not a sexual motivation was present at the time of the commis-
sion of the crime, or if a jury trial is had, the jury shall, if it finds the de-
fendant guilty, also find a special verdict as to whether or not the defendant
committed the crime with a sexual motivation. This finding shall not be ap-
plicd to sex offenses as defined in RCW 9.94A.030(29) (a) or (c).

(3) The prosccuting attorney shall not withdraw the special allegation
of sexual motivation without approval of the court through an order of dis-
missal of the special allegation. The court shall not dismiss this special alle-
gation unless it finds that such an order is necessary to correct an crror in
the initial charging decision or unless there are evidentiary problems which
make proving the special allegation doubtful.

Secc. 602. Section 2, chapter 252, Laws of 1989 and section 1, chapter
394, Laws of 1989 and RCW 9.94A.030 are cach reenacted and amended
to read as follows:

Unless the context clearly requires otherwise, the definitions in this
section apply throughout this chapter.

(1) "Collect,” or any derivative thercof, "collect and remit,” or "collect
and decliver,” when used with reference to the department of corrections,
means that the department is responsible for monitoring and enforcing the
offender's sentence with regard to the legal financial obligation, receiving
payment thercof from the offender, and, consistent with current law, deliv-
cring daily the entire payment to the superior court clerk without depositing
it in a departmental account.

(2) "Commission" means the sentencing guidelines commission.

(3) "Community corrections officer” means an employee of the depart-
ment who is responsible for carrying out specific duties in supervision of
sentenced offenders and monitoring of sentence conditions.

(4) "Community custody" means that portion of an inmate's sentence
of confinement in licu of carned carly release time served in the community
subject to controls placed on the inmate's movement and activitics by the
department of corrections,

(5) "Community placement” means ((a—one=year)) that period during
which the offender is subject to the conditions of community custody and/or
postrelease supervision, which begins cither upon completion of the term of
confinement (postrelcase supervision) or at such time as the offender is
transferred to community custody in licu of earned early release. Commu-
nity placement may consist of entircly community custody, entirely
postrelcase supervision, or a combination of the two.
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(6) "Community service” means compulsory service, without compen-
sation, performed for the benefit of the community by the offender.

(7) "Community supervision” means a period of time during which a
convicted offender is subject to crime-related prohibitions and other sen-
tence conditions imposed pursuant to this chapter by a court. For first-time
offenders, the supervision may include crime-related prohibitions and other
conditions imposed pursuant to RCW 9.94A.120(5). For purposes of the
interstate compact for out—of—state supervision of parolees and probationers,
RCW 9.95.270, community supervision is the functional equivalent of pro-
bation and should be considered thc same as probation by other states.

(8) "Confinement" means total or partial confinement as defined in this
section.

(9) "Conviction" means an adjudication of guilt pursuant to Titles 10
or 13 RCW and includes a verdict of guilty, a finding of guilty, and ac-
ceptance of a plea of guilty.

(10) "Court-ordered legal financial obligation” means a sum of money
that is ordered by a superior court of the state of Washington for legal fi-
nancial obligations which may include restitution to the victim, statutorily
imposed crime victims' compensation fees as assessed pursuant to RCW
7.68.035, court costs, county or interlocal drug funds, court-appointed at-
torneys' fees, and costs of defense, fines, and any other financial obligation
that is assessed to the offender as a result of a felony conviction.

(11) "Crime-related prohibition" means an order of a court prohibit-
ing conduct that directly relates to the circumstances of the crime for which
the offender has been convicted, and shall not be construed to mean orders
dirccting an offender affirmatively to participate in rchabilitative programs
or to otherwise perform affirmative conduct.

(12) (a) "Criminal history” means the list of a defendant's prior con-
victions, whether in this state, in federal court, or clsewhere. The history
shall include, where known, for each conviction (i) whether the defendant
has been placed on probation and the length and terms thereof; and (ii)
whether the defendant has been incarcerated and the length of
incarceration.

(b) "Criminal history" shall always include juvenile convictions for sex
offenses and shall also include((s)) a defendant's other prior convictions in
juvenile court if: (i) The conviction was for an offense which is a felony or a
serious traffic offense and is criminal history as defined in RCW
13.40.020(6)(a); (ii) the defendant was fifteen years of age or older at the
time the offense was committed; and (iii) with respect to prior juvenile class
B and C felonies or serious traffic offenses, the defendant was less than
twenty—three years of age at the time the offense for which he or she is be-
ing sentenced was committed.

(13) "Department” means the department of corrections.
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(14) "Determinate sentence” means a sentence that states with exacti-
tude the number of actual years, months, or days of total confinement, of
partial confinement, of community supervision, the number of actual hours
or days of community service work, or dollars or terms of a legal financial
obligation. The fact that an offender through "carned early release” can re-
duce the actual period of confinement shall not affect the classification of
the sentence as a determinate sentence.

(15) "Disposable earnings" means that part of the carnings of an indi-
vidual remaining after the deduction from those earnings of any amount
required by law to be withheld. For the purposes of this definition, "carn-
ings" means compensation paid or payable for personal services, whether
denominated as wages, salary, commission, bonuses, or otherwise, and, not-
withstanding any other provision of law making the payments exempt from
garnishment, attachment, or other process to satisfy a court-ordered legal
financial obligation, specifically includes periodic payments pursuant to
pension or retirement programs, or insurance policies of any type, but does
not include payments made under Title 50 RCW, except as provided in
RCW 50.40.020 and 50.40.050, or Title 74 RCW,

(16) "Drug offense” means:

(a) Any felony violation of chapter 69.50 RCW except possession of a
controlled substance (RCW 69.50.401(d)) or forged prescription for a con-
trolled substance (RCW 69.50.403);

(b) Any offensc defined as a felony under federal law that relates to
the possession, manufacture, distribution, or transportation of a controlled
sabstance; or

(c) Any out—of-state conviction for an offense that under the laws of
this state would be a felony classified as a drug offense under (a) of this
subsection.

(17) "Escape” means:

(a) Escape in the first degree (RCW 9A.76.110), escape in the second
degree (RCW 9A.76.120), willful failure to return from furlough (RCW
72.66.060), willful failure to return from work release (RCW 72.65.070), or
willful failure to comply with any limitations on the inmate's movements
while in community custody (RCW 72.09.310); or

(b) Any federal or out-of-state conviction for an offense that under the
laws of this state would be a felony classified as an escape under (a) of this
subsection.

(18) "Felony traffic offense” means:;

(a) Vehicular homicide (RCW 46.61.520), vehicular assault (RCW
46.61.522), eluding a police officer (RCW 46.61.024), or felony hit-and—
run injury-accident (RCW 46.52.020(4)); or

(b) Any federal or out—of-state conviction for an offense that under the
laws of this state would be a felony classified as a felony traffic offense un-
der (a) of this subsection.
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(19) "Fines" means the requirement that the offender pay a specific
sum of money over a specific period of time to the court,

(20) (a) "First-time offender” means any person who is convicted of a
felony (i) not classified as a violent offense or & sex offense under this chap-
ter, or (ii) that is not the manufacture, delivery, or posscssion with intent to
manufacture or deliver a controlled substance classified in schedule 1 or 11
that is a narcotic drug, and except as provided in (b) of this subsection, who
previously has never been convicted of a felony in this state, federal court,
or another state, and who has never participated in a program of deferred
prosecution for a felony offense.

(b) For purposes of (a) of this subsection, a juvenile adjudication for
an offensc committed before the age of fifteen years is not a previous felony
conviction except for adjudications of sex offenscs.

(21) "Nonviolent offense” means an offensc which is not a violent
offense.

(22) "Offender” means a person who has committed a felony cstab-
lished by state law and is eightcen years of age or older or is less than
eightecn years of age but whose casc has been transferred by the appropri-
ate juvenile court to a criminal court pursuant to RCW 13.40.110.
Throughout this chapter, the terms "offender” and "defendant" arc used
interchangeably.

(23) "Partial confinement" mecans confinement for no more than one
year in a facility or institution operated or utilized under contract by the
state or any other unit of government, or, if home detention has been or-
dercd by the court, in the residence of cither the defendant or a member of
the defendant's immediate family, for a substantial portion of cach day with
the balance of the day spent in the community. Partial confinement includes
work release and home detention as defined in this section.

(24) "Postrelcase supervision” is that portion of an offender's commu-
nity placement that is not community custody.

(25) "Restitution” means the requirement that the offender pay a spe-
cific sum of money over a specific period of time to the court as payment of
damages. The sum may include both public and private costs. The imposi-
tion of a restitution order does not preclude civil redress.

(26) "Scrious traffic offense” means:

(a) Driving while intoxicated (RCW 46.61.502), actual physical con-
trol while intoxicated (RCW 46.61.504), reckless driving (RCW 46.61-
.500), or hit-and-run an attended vehicle (RCW 46.52.020(5)); or

(b) Any federal, out-of-state, county, or municipal conviction for an
offense that under the laws of this state would be classified as a serious
traffic offense under (a) of this subsection.

(27) "Serious violent offensc” is a subcategory of violent offense and
means;
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(a) Murder in the first degree, homicide by abuse, murder in the sec-
ond dcegrec, assault in the first degree, kidnapping in the first degree, or rape
in the first degree, or an attempt, criminal solicitation, or criminal conspir-
acy to commit one of these fclonies; or

(b) Any federal or out—of-state conviction for an offensc that under the
laws of this state would be a felony classified as a serious violent offensc
under (a) of this subsection.

(28) "Sentence range” means the sentencing court's discretionary
range in imposing a nonappealable sentence.

(29) "Scx offense” means:

(a) A felony that is a violation of chapter 9A.44 RCW or RCW 9A-
.64.020 or 9.68A.090 or that is, under chapter 9A.28 RCW, a criminal at-
tempt, criminal solicitation, or criminal conspiracy to commit such crimes;
((or))

(b) A felony with a finding of sexual motivation under section 601 of
this 1990 act; or

(c) Any federal or out—of-state conviction for an offcnse that under the
laws of this state would be a felony classified as a sex offense under (a) of
this subsection.

(30) "Scxual motivation" means that one of the purposes for which the
defendant commitied the crime was for the purpose of his or her sexual
gratification.

(31) "Total confinement” mecans confinement inside the physical
boundarics of a facility or institution operated or utilized under contract by
the statc or any other unit of government for twenty—four hours a day, or
pursuant to RCW 72.64.050 and 72.64.060.

((631))) (32) "Victim" means any person who has sustained emotional,
psychological, physical, or financial injury to person or property as a direct
result of the crime charged.

((£32))) (33) "Violent offense” means:

(a) Any of the following felonics, as now cxisting or hercafter amend-
cd: Any fclony defined under any law as a class A felony or an attempt to
commit a class A [elony, criminal solicitation of or criminal conspiracy to
commit a class A felony, manslaughter in the first degree, manslaughter in
the second degree, indecent liberties if committed by forcible compulsion,
((chﬁd-mvicstaﬂomn-thc-ﬁrst-dcgrcrrapcﬂn—ﬁc-mond-dcgrcc)) kidnap-
ping in the second degree, arson in the second degree, assauit in the second
degree, extortion in the first degree, robbery in the sccond degree, vehicular
assault, and vehicular homicide, when proximately caused by the driving of
any vehicle by any person while under the influence of intoxicating liquor or
any drug as defined by RCW 46.61.502, or by the operation of any vehicle
in a reckless manner;
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(b) Any conviction for a felony offense in cffect at any time prior to
July 1, 1976, that is comparable to a felony classified as a violent offensc in
(a) of this subsection; and

(c) Any federal or out—of-state conviction for an offense that under the
laws of this state would be a felony classified as a violent offense under (a)
or (b) of this subscction.

((33))) (34) "Work rclease” means a program of partial confinement
available to offenders who arc employed or engaged as a student in a regu-
lar course of study at school. Participation in work release shall be condi-
tioned upon the offender attending work or school at regularly defined hours
and abiding by the rules of the work release facility.

((34))) (35) "Home detention” means a program of partial confine-
ment available to offenders wherein the offender is confined in a private
residence subject to electronic surveillance. Home detention may not be im-
posed for offenders convicted of a violent offense, any sex offense, any drug
offense, reckless burning in the first or second degree as defined in RCW
9A.48.040 or 9A.48.050, assault in the third degree as defined in RCW
9A.36.031, unlawful imprisonment as defined in RCW 9A.40.040, or ha-
rassment as defined in RCW 9A.46.020. Home dctention may be imposed
for offenders convicted of possession of a controlled substance (RCW
69.50.401(d)) or forged prescription for a controlled substance (RCW 69-
.50.403) if the offender fulfills the participation conditions sct forth in this
subsection and is monitored for drug usc by treatment alternatives to street
crime (TASC) or a comparable court or agency-referred program. Home
detention may be imposed for offenders convicted of burglary in the second
degree as defined in RCW 9A.52.030 or residential burglary conditioned
upon the offender: (a) Successfully completing twenty-one days in a work
release program, (b) having no convictions for burglary in the second degree
or residential burglary during the preceding two years and not more than
two prior convictions for burglary or residential burglary, (¢) having no
convictions for a violent felony offense during the preceding two years and
not more than two prior convictions for a violent felony offense, (d) having
no prior charges of escape, and (e) fulfilling the other conditions of the
home detention program. Participation in a home detention program shall
be conditioned upon: (a) The offender obtaining or maintaining current
employment or attending a regular course of school study at regularly de-
fined hours, or the offender performing parental dutics to offspring or mi-
nors normally in the custody of the offender, (b) abiding by the rules of the
home detention program, and (c) compliance with court-ordered legal fi-
nancial obligations. The home detention program may also be made avail-
able to offenders whose charges and convictions do not otherwise disqualify
them if medical or health—related conditions, concerns or treatment would
be better addressed under the home detention program, or where the health
and welfare of the offender, other inmates, or stafl would be jeopardized by
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the offender's incarceration. Participation in the home detention program
for medical or health-related reasons is conditioned on the offender abiding
by the rules of the home detention program and complying with court-or-
dered restitution.

Sec. 603. Section 10, chapter 115, Laws of 1983 as last amended by
section 1, chapter 408, Laws of 1989 and RCW 994A.390 are cach
amended to read as follows:

If the sentencing court finds that an exceptional sentence outside the
standard range should be imposed in accordance with RCW 9.94A.120(2),
the sentence is subject to review only as provided for in RCW
9.94A.210(4).

The following are illustrative factors which the court may consider in
the exercise of its discretion to impose an exceptional sentence. The follow-
ing are illustrative only and are not intended to be exclusive reasons for ex-
ceptional scntences,

(1) Mitigating Circumstances

(a) To a significant degree, the victim was an initiator, willing partici-
pant, aggressor, or provoker of the incident.

(b) Before detection, the defendant compensated, or made a good faith
effort to compensate, the victim of the criminal conduct for any damage or
injury sustained.

(c) The defendant committed the crime under duress, coercion, threat,
or compulsion insufficient to constitute a complete defense but which signif-
icantly affected his or her conduct.

(d) The defendant, with no apparent predisposition to do so, was in-
duced by others to participate in the crime.

(e) The defendant's capacity to appreciate the wrongfulness of his
conduct or to conform his conduct to the requircments of the law, was sig-
nificantly impaired (voluntary use of drugs or alcohol is excluded).

(f) The offense was principally accomplished by another person and the
defendant manifested extreme caution or sincere concern for the safety or
well-being of the victim.

(g) The operation of the multiple offense policy of RCW 9.94A.400
results in a presumptive sentence that is clearly excessive in light of the
purpose of this chapter, as expressed in RCW 9.94A.010.

(h) The defendant or the defendant's children suffered a continuing
pattern of physical or sexual abuse by the victim of the offense and the of-
fense is a response to that abuse,

(2) Aggravating Circumstances

(a) The defendant’s conduct during the commission of the current of-
fense manifested deliberate cruelty to the victim,

(b) The defendant knew or should have known that the victim of the
current offense was particularly vulnerable or incapable of resistance due to
extrerne youth, advanced age, disability, or ill health.
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(c) The current offense was a major economic offense or scries of
offenses, so identified by a consideration of any of the following factors:

(i) The current offense involved multiple victims or multiple incidents
per victim;

(ii) The current offense involved attempted or actual monetary loss
substantially greater than typical for the offense;

(iii) The current offense involved a high degree of sophistication or
planning or occurred over a lengthy period of time;

(iv) The defendant used his or her position of trust, confidence, or
fiduciary responsibility to facilitate the commission of the current offense.

(d) The current offense was a major violation of the Uniform Con-
trolled Substances Act, chapter 69.50 RCW (VUCSA), related to traffick-
ing in controlled substances, which was more onerous than the typical
offense of its statutory definition: The presence of ANY of the following
may identify a current offense as a major VUCSA:

(i) The current offense involved at least three separate transactions in
which controlled substances were sold, transferred, or possessed with intent
to do so; or

(ii) The current offense involved an attempted or actual sale or transfer
of controlled substances in quantities substantially larger than for personal
use; or

(iii) The current offense involved the manufacture of controlled sub-
stances for usc by other parties; or

(iv) The circumstances of the current offense reveal the offender to
have occupied a high position in the drug distribution hierarchy; or

(v) The current offense involved a high degree of sophistication or
planning or occurred over a lengthy period of time or involved a broad geo-
graphic area of disbursement; or

(vi) The offender used his or her position or status to facilitate the
commission of the current offense, including positions of trust, confidence or
fiduciary responsibility (e.g., pharmacist, physician, or other medical pro-
fessional); or

(e) The current offense included a finding of sexual motivation pursu-
ant to section 601 of this 1990 act;

(f) The offense was part of an ongoing pattern of sexual abuse of the
same victim under the age of eighteen years manifested by multiple inci-
dents over a prolonged period of time; or

((€P)) (g) The operation of the multiple offense policy of RCW
9.94A.400 results in a presumptive sentence that is clearly too lenient in
light of the purpose of this chapter, as expressed in RCW 9.94A.010,

NEW SECTION. Sec. 604. A new section is added to chapter 13.40
RCW to read as follows:

(1) The prosecuting attorney shall file a special allegation of sexual
motivation in every juvenile offense other than sex offenses as defined in

[67]



Ch. 3 WASHINGTON LAWS, 1990

RCW 9.94A.030(29) (a) or (c) when sufficient admissible evidence exists,
which, when considered with the most plausible, reasonably consistent de-
fense that could be raised under the evidence, would justify a finding of
sexual motivation by a reasonable and objective fact finder.

(2) In a juvenile case wherein there has been a special allegation the
state shall prove beyond a reasonable doubt that the juvenile committed the
offense with a sexual motivation. The court shall make a finding of fact of
whether or not the sexual motivation was present at the time of the com-
mission of the offense. This finding shall not be applied to sex offenses as
dcfined in RCW 9.94A.030(29) (a) or (c).

(3) The prosccuting attorney shall not withdraw the special allegation
of "sexual motivation" without approval of the court through an order of
dismissal. The court shall not dismiss the special allegation unless it finds
that such an order is necessary to correct an error in the initial charging
decision or unless there are evidentiary problems which make proving the
special allegation doubtful,

Sec. 605. Section 69, chapter 291, Laws of 1977 ex. sess. as last
amended by section 12, chapter 299, Laws of 1981 and RCW 13.40.150 arc
each amended to read as follows:

(1) In disposition hearings all relevant and material evidence, including
oral and written reports, may be received by the court and may be relied
upon to the extent of its probative value, even though such evidence may not
be admissible in a hearing on the information. The youth or the youth's
counsel and the prosecuting attorney shall be afforded an opportunity to
examine and controvert written reports so received and to cross—examine
individuals making reports when such individuals are reasonably available,
but sources of confidential information nced not be disclosed. The prosecu-
tor and counsel for the juvenile may submit recommendations for
disposition.

(2) For purposes of disposition:

(a) Violations which are current offenses count as misdemeanors;

(b) Violations may not count as part of the offender's criminal history;

(c) In no event may a disposition for a violation include confinement.

(3) Before entering a dispositional order as to a respondent found to
have committed an offense, the court shall hold a disposition hearing, at
which the court shall:

(a) Consider the facts supporting the allegations of criminal conduct
by the respondent;

(b) Consider information and arguments offered by partics and their
counsel;

(c) Consider any predisposition reports;

(d) Afford the respondent and the respondent's parent, guardian, or
custodian an opportunity to speak in the respondent's behalf;
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(e) Allow the victim or a representative of the victim and an investiga-
tive law enforcement officer to speak;

() Determine the amount of restitution owing to the victim, if any;

(g) Determine whether the respondent is a scrious offender, a middle
offender, or a minor or first offender;

(h) Consider whether or not any of the following mitigating factors
cxist:

(i) The respondent's conduct ncither caused nor thrcatened serious
bodily injury or the respondent did not contemplate that his or her conduct
would cause or threaten serious bodily injury;

(ii) The respondent acted under strong and immediate provocation;

(iii) The respondent was suffering from a mental or physical condition
that significantly reduced his or her culpability for the offense though fail-
ing to establish a defense;

(iv) Prior to his or her detection, the respondent compensated or made
a good faith attempt to compensate the victim for the injury or loss sus-
tained; and

(v) There has been at least one year between the respondent's current
offense and any prior criminal offense;

(i) Consider whether or not any of the following aggravating factors
exist:

(i) In the commission of the offense, or in flight therefrom, the respon-
dent inflicted or attempted to inflict serious bodily injury to another;

(ii) The offense was committed in an especially heinous, cruel, or de-
praved manner;

(iii) The victim or victims werc particularly vulnerable;

(iv) The respondent has a recent criminal history or has failed to com-
ply with conditions of a rccent dispositional order or diversion agreement;

(v) The current offense included a finding of sexual motivation pursu-
ant to section 601 of this 1990 act;

(vi) The respondent was the leader of a criminal enterprisc involving
several persons; and

((fv1))) (vii) There are other complaints which have resulted in diver-
sion or a finding or plea of guilty but which are not included as criminal
history.

(4) The following factors may not be considered in determining the
punishment to be imposed:

(a) The sex of the respondent;

(b) The race or color of the respondent or the respondent's family;

(c) The creed or religion of the respondent or the respondent's family;

(d) The economic or social class of the respondent or the respondent's
family; and

(e) Factors indicating that the respondent may be or is a dependent
child within the meaning of this chapter.

[691]



Ch. 3 WASHINGTON LAWS, 1990

(5) A court may not commit a juvenilc to a state institution solely be-
causc of the lack of facilities, including treatment facilities, existing in the
community.

NEW SECTION. Sec. 606. (1) Sections 601 through 605 of this act,
for purposes of sentencing adult or juvenile offenders, shall take effect July
1, 1990, and shall apply to crimes or offenses committed on or after July 1,
1990.

(2) For purposes of defining a "sexually violent offense” pursuant to
section 1002(4) of this act, sections 601 through 605 of this act shall take
effect July 1, 1990, and shall apply to crimes committed on, before, or after
July 1, 1990.

PART VII
CRIMINAL SENTENCING

Sec. 701. Section 2, chapter 115, Laws of 1983 as last amended by
section 1, chapter 124, Laws of 1989 and by section 101, chapter 271, Laws
of 1989 and RCW 9.94A.310 are each reenacted and amended to read as
follows:

(N TABLE 1
Sentencing Grid

SERIOUSNESS
SCORE OFFENDER SCORE
9
0 1 2 3 4 5 6 7 8 or more

(X))
XV Life Sentence without Parole/Death Penalty

((X%H1))

XIV  23y4m24y4m25y4m26y4m27y4m28y4m30y4m 32yl0m36y 40y
240- 250- 261- 271- 281- 291- 312- 338- 370~ 411-
320 333 347 361 374 388 416 450 493 548

(1))

XIII 12y 13y 14y 15y l6éy 17y 19y 2ly 25y 29y
123—- 134- 144- 154- 165- 175- 195- 216~ 257- 298-
164 178 192 205 219 233 260 288 342 397

(GH——6y—6y9m—TFy6m—8y3m—I9y—9yIm—12y6mH3y6mrtSy6miFy6m
———— 29— B5=——93—— 001 291 39— 59— 80=
—— 8393 02— HI— 123137 —1H—H5—212—240))
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SERIOUSNESS
SCORE OFFENDER SCORE
9
0 1 2 3 4 5 6 7 8 cor more
XII 9y 9yllm10y9m11y8m12y6m13ySm15y9m17y3m20y3m23yIm
93— 102- 1i1- 120- 129- 138- 162- 178- 209- 240-
123 136 147 160 171 184 216 236 277 318
X1 Ty6ém 8ydm 9y2m 9y11m10y9m1ly7m14y2m15ySmi 7yl 1m20ySm
78— 86— 95—~ 102— 111- 120- 146- 159- 185- 2i0-
102 114 125 136 147 158 194 211 245 280
X Sy S5yébm 6y 6yém Ty 7yém 9y6m 10y6m12y6m14y6m
51- 57- 62— 67- T72- 77- 98- 108- 129- 149-
68 75 82 89 96 102 130 144 171 198
IX 3y 3yébm 4y 4y6ém Sy Syébm 7yém 8y6m 10y6ém12y6m
31- 36~ 41- 46- S51- 57- 77- 87- 108- 129-
41 48 54 61 68 75 102 116 144 171
VIII 2y 2yébm 3y 3yébm 4y 4y6ém 6y6ém Tyém 8y6m 10y6m
21- 26— 31- 36- 41- 46- 67- 71- 87- 108-
27 34 41 48 54 61 89 102 116 144
VIl 18m 2y 2y6m 3y 3yébm 4y 5y6ém 6yém 7y6ém 8y6bm
15- 21- 26- 31- 36~ 41- 57- 67- 71- 87-
20 27 34 41 48 54 75 89 102 116
Vi 13m 18m 2y 2yém 3y 3y6ém 4yébm Syém 6y6ém Ty6m
124- 15~ 21- 26- 31- 36- 46- 57- 67- 71-
14 20 27 34 4] 48 61 75 89 102
A 9m 13m 15m 18m 2y2m 3y2m 4y 5y 6y Ty
6~ 124+- 13- 15- 22- 33- 41- S51- 62- 72~
12 14 17 20 29 43 54 68 82 96
v 6m 9Sm 13m 15m 18m 2y2m 3y2m 4y2m 5y2m 6y2m
3-  6- 124+- 13- 15- 22— 33— 43- 53— 63-
9 12 14 17 20 29 43 57 70 84
111 2m 5m 8m I1lm 14m 20m 2y2m 3y2m 4y2m Sy
- 3- 4+ 9- 124- 17- 22- 33- 43- 51-

3 8

12 12 16 22 29 43 57 68
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SERIOUSNESS
SCORE OFFENDER SCORE
9
0 1 2 K] 4 5 6 7 8 or more

I1 4m 6m 8m 13m 16m 20m 2y2m 3y2m 4y2m
090 2- 3- 4 124- 14 17- 22— 33- 43-
Days 6 9 12 14 18 22 29 43 57

I 3m 4m Sm 8m 13m 16m 20m 2y2m
0-60 0-90 2- 2= 3- 4 124- 14 17- 22-
Days Days 5 6 8 12 14 18 22 29

NOTE: Numbers in the first horizontal row of each seriousness category
represent sentencing midpoints in years(y) and months(m). Numbers in the
second and third rows represent presumptive sentencing ranges in months,
or in days if so designated. 12+ cquals one year and one day.

(2) For persons convicted of the anticipatory offenses of criminal at-
tempt, solicitation, or conspiracy under chapter 9A.28 RCW, the presump-
tive sentence is determined by locating the sentencing grid sentence range
defined by the appropriate offender score and the seriousness level of the
completed crime, and multiplying the range by 75 percent.

(3) The following additional times shall be added to the presumptive
sentence if the offender or an accomplice was armed with a deadly weapon
as defined in this chapter and the offender is being sentenced for one of the
crimes listed in this subsection. If the offender or an accomplice was armed
with a deadly weapon and the offender is being sentenced for an anticipato-
ry offense under chapter 9A.28 RCW to commit one of the crimes listed in
this subsection, the following tiines shall be added to the presumptive range
determined under subsection (2) of this section:

(a) 24 months for Rape 1 (RCW 9A.44.040), Robbery 1 (RCW 9A.56-
.200), or Kidnapping 1 (RCW 9A.40.020)

(b) 18 months for Burglary 1 (RCW 9A.52.020)

(c) 12 months for Assault 2 (RCW 9A.36.020 or 9A.36.021), Escape 1
(RCW 9A.76.110), Kidnapping 2 (RCW 9A.40.030), Burglary 2 of a
building other than a dwelling (RCW 9A.52.030), Theft of Livestock
1 or 2 (RCW 9A,56.080), or any drug offense.

(4) The following additional times shall be added to the presumptive
sentence if the offender or an accomplice committed the offense while in a
county jail or state correctional facility as that term is defined in this chap-
ter and the offender is being sentenced for one of the crimes listed in this
subsection. If the offender or an accomplice committed one of the crimes
listed in this subsection while in a county jail or state correctional facility as
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that term is defined in this chapter, and the offender is being sentenced for
an anticipatory offensc under chapter 9A.28 RCW to commit one of the
crimes listed in this subsection, the following times shall be added to the
presumptive sentence range determined und.r subsection (2) of this section:

(a) Eightecen months for offenses committed under RCW
69.50.401(a)(1)(i);

(b) Fifteen months for offenses committed under RCW
69.50.401(a)(1)(i), (iii), and (iv);

(c) Twelve months for offenses committed under RCW 69.50.401(d).

For the purposes of this subscction, all of the rcal property of a state
correctional facility or county jail shall be deemed to be part of that facility
or county jail.

(5) An additional twenty—four months shall be added to the presump-
tive sentence for any ranked offense involving a violation of chapter 69.50
RCW if the offense was also a violation of RCW 69.50.435.

Sec. 702. Section 1, chapter 99, Laws of 1989, section 102, chapter
271, Laws of 1989, section 1, chapter 405, Laws of 1989, section 3, chapter
412, Laws of 1989, scction 3, chapter 1, Laws of 1989 2nd ex. sess. and
RCW 9.94A.320 arc each reenacted and amended to read as follows:

TABLE 2
CRIMES INCLUDED WITHIN EACH SERIOUSNESS LEVEL

((Xt¥))
XV Aggravated Murder 1 (RCW 10.95.020)

((H))
XIv Murder 1 (RCW 9A.32.030)
Homicide by abuse (RCW 9A.32.055)

((¢H))
Xl1il Murder 2 (RCW 9A.32.050)

((¢1))
XII  Assault 1 (RCW 9A.36.011)

X1 Rape 1 (RCW 9A.44.040)
Rape of a Child 1 (RCW 9A 44.073)

X Kidnapping 1 (RCW 9A.40.020)
((RapeHREW-9A4.040)

)
Rape 2 (RCW 9A .44.050)
Rape of a Child 2 (RCW 9A.44.076)
Child Molestation 1 (RCW 9A.44.083)
Damaging building, etc., by explosion with threat to human be-
ing (RCW 70.74.280(1))
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IX

VIII

VIl
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Over 18 and deliver heroin or narcotic from Schedule I or II to
someone under 18 (RCW 69.50.406)
Leading Organized Crime (RCW 9A.82.060(1)(a))

Robbery 1 (RCW 9A.56.200)

Manslaughter 1 (RCW 9A.32.060)

Explosive devices prohibited (RCW 70.74.180)

Indecent Liberties (with forcible compulsion) (RCW
9A.44.100(1)(a))

Endangering life and property by explosives with threat to hu-
man being (RCW 70.74.270)

Over 18 and deliver narcotic from Schedule III, IV, or V or a
nonnarcotic from Schedule I-V to someone under 18 and 3
years junior (RCW 69.50.406)

Controlled Substance Homicide (RCW 69.50.415)

Sexual Exploitation((;Ynder-16)) (RCW 9.68A.040((2Y())))

Inciting Criminal Profiteering (RCW 9A.82.060(1)(b))

Arson 1 (RCW 9A.48.020)

((Rape2A(REW-9AH44-050)

€hild-MolestationtH-(REW-9A44:083)))

Promoting Prostitution 1 (RCW 9A.88.070)

Selling heroin for profit (RCW 69.50.410)

Manufacture, deliver, or possess with intent to deliver heroin or
cocaine (RCW 69.50.401(a)(1)(i))

Manufacture, deliver, or possess with intent to deliver metham-
phetamine (RCW 69.50.401(a)(1)(ii))

Vehicular Homicide, by being under the influence of intoxicat-
ing liquor or any drug or by the operation of any vehicle in a
reckless manner (RCW 46.61.520)

Burglary 1 (RCW 9A.52.020)

Vehicular Homicide, by disregard for the safety of others
(RCW 46.61.520)

Introducing Contraband 1 (RCW 9A.76.140)

Indecent Liberties (((with)) without forcible compulsion)
(RCW 9A.44.100(1)((a))) (b) and (c))

((Sexuat-Exploitatiom;-Under H8-(REW-9:68A:046(2)(b))))

Child Molestation 2 (RCW 9A.44.086)

Dealing in depictions of minor engaged in sexually explicit con-
duct (RCW 9.68A.050)

Sending, bringing into state depictions of minor engaged in
sexually explicit conduct (RCW 9.68A.060)

Involving a minor in drug dealing (RCW 69.50.401(f))
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Bribery (RCW 9A.68.010)
Manslaughter 2 (RCW 9A.32.070)

((EhitdMotestatiom2{(REW-3AHA44-086)))
Rape of a Child 3 (RCW 9A.44.079)

Intimidating a Juror/Witness (RCW 9A.72.110, 9A.72.130)

Damaging building, etc., by explosion with no threat to human
being (RCW 70.74.280(2))

Endangering life and property by explosives with no threat to
human being (RCW 70.74.270)

((Indecent—Eiberties—(without—forctble—compulston)—~(REW

SAAMA0OD () and(c))))
Incest 1 (RCW 9A.64.020(1))

Selling for profit (controlled or counterfeit) any controlled sub-
stance (except heroin) (RCW 69.50.410)

Manufacture, deliver, or possess with intent to deliver narcotics
from Schedule I or II (except heroin or cocaine) (RCW
69.50.401(a)(1)(i))

Intimidating a Judge (RCW 9A.72.160)

Bail Jumping with Murder 1 (RCW 9A.76.170(2)(a))

Criminal Mistreatment 1 (RCW 9A.42.020)
Rape 3 (RCW 9A.44.060)
Sexual Misconduct with a Minor 1 (RCW 9A.44.093)

Child Molestation 3 (RCW 9A.44.089)

Kidnapping 2 (RCW 9A.40.030)

Extortion 1 (RCW 9A.56.120)

Incest 2 (RCW 9A.64.020(2))

Perjury 1 (RCW 9A.72.020)

Extortionate Extension of Credit (RCW 9A.82.020)

Advancing money or property for extortionate extension of
credit (RCW 9A.82.0